INDEX. 


CIVIL. 


On an unsealed note: Under the new Constitution, and since the adoption 
a _ of the C. C. P., a civil action may be brought upon a note without seal, 
‘and an allegation may be made that the note was intended to be under 

gs seal, but that the seal was omitted by accident or mistake, and upon 
 gufficient proof the accident or mistake may be corrected and a recovery- 

ee. had accordingly. McCown, Adm’r. v. Sims, 158, 

 & Beidence of a seal: In an action involving the correctness of a mistake in 

: omitting to put a seal to a note, the circumstances that the note was 

» taken by way of accommodation, for another, to which the seal was at- 

) tached, that the words “ witness my hand and seal” were in the note, 

_ apd that the parties were a sister and a brother of the half-blood living 

in the same house on terms of the most intimate family relations, are 

 alladmissible in evidence tending to prove that a seal was intended to 
wile to the note, but was omitted by accident or mistake. Jbid. 


y maintain against bidder: A sheriff selling land under execution 
may mtain an action in his name against the purchaser fur the 
_ @mount bid, upon tendering a deed for the land sold. McKee v, Line- 

ve berger, 217. 
4, Sheriff's rights against purchaser, &c.: The relation of creditor and debtor 
% ee exist between the sheriff and such purchaser, by force of contract of sale, 
_ ‘and the sheriff is left to enforce his rights by the usual remedy of action, 
unless he elects to rescind the contract of sale and sell the land again. 
Tdid, F 


Not necessary to make return: Nor is it necessary to enable the sheriff to 
bring such action, that he should first make a return of the sale on the 
execution. Ibid. 

suit, when a bar: A suit in our former Courts of Equity by A, the 
le assignee of a bond against B, the assignor, to compel B to 

: the use of his name ina suit at law against D, the obligor in the 

_ bend, which suit was dismissed, is no bar to a suit by A, the party in 

interest, under the new system against D. Swepson v. Harvey, 387. 


1 : Nor does the fact that after the equity suit was dismissed, D having 
- “notice of the equitable assignment, paid off the bond to B, affect A’s 
right to recover. Ibid. 


—& When not maintainable : The administrator of a deceased guardian cannot 
~~ ‘Miaintain an action on the bond ofaclerk and master for a fund alleged 
' tobeduetothe ward. Davis v. Foz, 435. 


_ & Possession, when necessary: An action for the recovery of the possession of 
ne "personal property, (in the nature of detinue under our old rystem,) will 
, be not lie against one who was not in possession of the property at the time 

the action was commenced. Haughton v, Newberry, 456. 
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10, What can be recovered under the general prayer for relief : Nor cana pisin, 7 


tiff in such action, under a-general prayer for “ other relief,” TeCOvEr the 
judgment warranted by the fa¢ts proven. For although the names 

technical forms of actions are abolished by the Constitution, Yet in the 
very nature of things, there must be distinctions respect to the remedies ; 
applicable to different cases. Ibid. 


ACTION, CRIMINAL, 
Petition to Rehear : The Supreme Court has no power to entertain a 


to rehear a criminal action. It never passes judgment in such Cases, but 
only gives its opinion, and orders it to be certified to the Court below, to 
be carried into effect by that Court. State v. Jones, 16, 


AGENT. 
1, Evidence tending to prove: If a manufacturing company knowingly per. 


mits a ; erson to sell goods in a store-house with their name over the 
door, thovgh in a town distant from their place of business, it is a cp. _ 
cumstanee which, taken with others, such as that he sold their mang. 
factured articles, and bought bacon and other eountry produce for them, 
must be considered as tending to prove the fact thathe was acting y 
their agent. Gilbraith & Co. v. Lineberger & Co., 145. ‘ 


2. Acts of agents binding, when: When one permits another to hold himsey 


out to the public as his agent to sell and buy certain kinds of goods for 
him, he is bound by the acts and contracts of such agpnt within the 
scope of his authority, but that authority does not extend to the borroy- 
ing of money or buying clothes for himself, Ibid, 


3. Of alunatic: A plaintiff who has indorsed the notes of a selfconstituted 


agent of a lunatic, to enable such agent to raise money estensibly for the 
benefit of the family of such lunatic, which money was used by the 
agent in cultivating the farm of the lunatic, can only recover, in a suit 
against the lunatic upon the notes signed by the agent, so much of his 
debt as he can show was actually expended for the necessary support of 
the lunatic, and such of his family as were properly chargeable upon 
him. Surles v, Pipkin, 513. 


AGREEMENT. 
1. Judgment to be discharged upon part payment: If upon confessing judge 


mentin a suit by a bank against one of its debtors, it be agreed and 
entereu upon the docket at the foot of the judgment, that it maybe 
discharged upon the payment of a certain per cent. of the amountia 
United States currency, or the full amount in the notes of the bank, the 
plaintiff will be bound by the agreement, and an execution issued forthe 
fail amount in United States currency more than two years afterwards, 
may be set aside, and the bankruptcy of the bank will not alter the © 
case. Hardy, Casher, v. Reynolds, 5. " 


2. Void: An agreement by a creditor to take from his debtor one-balfof 


the amount of his debt then due in discharge of the whole, is withouw 
consideration and void, and this is so though the debtor is a surety, and 
the debt is due by bord. Bryan v. Foy, 45. 


3, Rights of sureties: Where, upon the purchase of a chattel personal, the 


purchaser gave his note with sureties for the price, and it was agreed by 








between the parties at the time that the chattel should belong to 
thesureties until the note was paid: It was held, That the effect of the 
agreement was to pass the title tothe chattel from theseller to the 
sureties, and not from the seller to the purchaser, and then from him to 
his sureties tor their indemnity, for in the latter case it would have been 
a mortgage which would nave been void for want of registration. 
Worthy et al. v. Cole et al., 157. 


4. Between husband and wife, when valid: An agreement by the husband that 

the wife shall receive the price for which land belonging to her, sold in 

_ personal property, and hold the same to her separate use, to enable her 

to purchase another tract of land with the same, is valid, such price not 

vesting in the husband, jure maritii,so as to subject the same to the 
claims of bis creditors. Teague v. Downs, 280, 


6. By Solicitor to discharge defendant: An agreement by a Bolicitor for the 
State, to discharge a defendant, if he would become a State’s witness 
against a co-defendant, which he did so far as to go before the grand jury 
and be examined, and then left the Court, will not relieve such defendant 
from a forfeited recognizance, A recognizance is a matter of record, and 
can only be discharged by a record, or something:of equal so'emnity. 
State v, Moody, 529. 


AMENDMENT. 

1. Judge's right to allow: Pending «a motion for final judgment, the Judge 
below has a right to allow an amendment, striking out a demurrer which 
had been adjudged during the same term to be frivolous, and the defen- 
dants to answer, especially when satisfied that the demurrer was inter- 
posed in good faith, and that the defendants had avalid prima facie de- 
fence. Norwood v. Harris, 204. 


2 Power of Courts to permit: Asa general rule every Court has ample power 
to permit amendments in the process and pleadings of any suit pending 
before it ;. but the Courts have no such power, when an amendment pro- 
posed to be made will evade or defeat the provisions of a statute. Cog- 
dell, Assignee, v. Exum, 464. 

ANSWER. 
Sez PLEADING, |, 5. 


APPEAL. 


1, Practice in ; undertaking: Uyon an appeal from a judgment of the Supe- 
rior to the Supreme Court, the whole ces: is taken up to the latter Court, 
whether the appellant give an undertaking with sufficlent security (or 
in lieu thereof make a deposit of money) to secure the amount of the 
judgment, or to secure the costs, only as provided in sections 308 and 304 
of the C. C. P., the right of the appellee to issue execution in case of the 
undertaking being to secure the costs of the appeal only is given, instead 
of the deposit of money to abide the event of the appeal. Bledsoe v. 
Nizon et al., 81. 


2. Same ; new trial: When an appeal is taken from the Superior to the Su- 
preme Court, a proeceiling to obtain arew trial on account of newly- 
@iscovered testimony canrot be instituted in the Superior Court, but 
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must be brought in the Supreme Court, and upon a proper case that 
Court will remand the cause so that the Superior Court may take juris. 
risdiction and proceed to do what may be right. But if the newly-dis. 
covered testimony applies to only a part of the judgment, the Supreme 
Court will retain the cause and order proper issues to be made Up upon 
the alleged newly-discovered testimony and sent down for trial in the 
Superior Courts, and will impose such terms upon the applicant for the 
new trial as may be deemed proper. Ibid. 


3.. Power of Judge below to set aside judgment : When an appeal is taken from 
the final jndgment of the Superior to the Supreme Court, the whole case 
is taken up to the latter Court, and if the judgment be affirmed, Temaing 
there, so that the Judge of the Superior Court has no power to set aside 
the judgment upon the ground of mistake, &c., under the 183d séction of 
the C.C. P. Isler v. Brown et al., 125. 


4, Affidavit, when necessary: To enable insolvent defendants, convicted in 
criminal actions to appea] from judgments of the Court below, it must 
appear by affidavit that they are wholly unable to give security for ihe 
costs, and that they are advised by counsel that they have reasonable 
cause for the appeal prayed for, and that the application is in good faith, 
State v. Dinine et al., 390. 


5. Not effectual until entered on judgment docket: Until the entry on the jndg- 


ment docket by the clerk, no appeal from a judgment rendered in term 
time is effectual, and such entry must be within ten days after the Judg- 
ment is rendered. Notice of such appeal may be given in a reasonable 
time afterwards. Bryan v. Hubbs, 423. 


8. Undertaking ; notice : The undertakings necessary to perfect an appeal may 


be given within a reasonable time after notice of the appeal has been 
given. And after such appeal has been perfected, it is the duty of the 
clerk to give notice thereof to the sheriff, in order that any execution 
which may have issued may be superseded, Ibid, 


Sez In FoRMA PAUPERIS; GROWING CROPS. 


ARBITRA'‘ ION AND AWARD. 
1, Awards, construction of, when set aside: Althoug’ arbitrations are favored 


in law as being a eeurt selected by the parties, and a cheap and speedy 
method of seitling dificultiés ; and aithough awards are to be liberally 
construed so as to effect the intention of the arbitrators, without regard 
to technicalities or refinement, yet it is well settled that where the arb 
trators undertake to make the case turn upon matters of law, and mis- 
take the law, their award is void. Leach v. Harris, 582. 


2, Not bound to decide according to law: It is equally well settled that arbitra- 


tors are not bound to decide a case “according to law,” being a law unto 
themselves, but may decide according to their notions of justice, and 
without giving any reasons. Ibid. 


3. Judgment on award: A suit is referred to A, whose award is to be a rule of 


Court, and who reports to Fall Term, 1872, a balance due plaintiff; 
neither party filing exceptions to the report, the plaintiff has a right to 
judgment at the term to which the report is made. And upon motion of 

defendant, the cause being continued, at the ensuing term (still no ex- 
ception being filed,) judgment being granted pursuant to award, his 
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Hon: ‘r committed no error in refusing to set aside the judgment, because 
that the defendent filed an affidavit alleging that he had been misled as to 
juris. the scope and intent of the reference by the referee, and that he could 
y~dis- show certain facts in defense, &c, Reed v, Farmer, 530; Johnson v Farmer, 
oe a 
Upon f 
n the , 

r the ARREST OF J UDGMENT. 
Gee CRIMINAL PRACTICE, &c., 3, Ll. 
from 
2 Case 
naing ARSON. 
= Burning a Mill-house in 1863: The.Constitation does not repeal s ction 2. ch. 
wae 34, of the Reyised Code; it repeals only so much of it as imposes death 
asa punishment: Hence, onecan be now indicted, convicted and saaneaee 
ed in for burning a mill-house in 1863, State v. King, 419. 
must 
yr ihe 
nable ASSETS. 
faith, Sex Ex’RS AND ADM’RS, 7. 
judg- ASSIGNEE. 
Judg- May sue in State Courts: An assignee in bankruptcy may sue or be sued in 
nable Courts of the State, on claims for or against the estate of the bankrupt, 
our Courts having concurrent juisdiction with the United States Courts 
| in the premises. Cogdell v. Exum, 464. 
me Sexe ACTION, CIVIL, 6,7; BANKRUPT. 2; DEED, 4; PAYMENT, 2. 
if the ; 
ears ASSIGNMENT. 

Equitable, effect of: Where a suitis pending against A, and he, in consid- 
eration that the suit be dismissed, &c., agrees to pay one-half of the 
claims in cash, and to pay 50 per cent. of his assets, or so much as may 
be necessary, as they may be reasonably collected to discharge the bal- 
ance of ghe claim, this is as between the parties, a valid equitable assign- 

pores ment, and makes A trustee for his creditor to the extent of the agreement; 
edly and when a second creditor of A afterwards brings suit and obtains a 
rally judgment, and upon the return of an execution nulla bona, procures sup- 
— a plemental proceedings to subject enough of the debt of a debtor of A to 
satisfy his judgment, such second creditor only acquires a lien on the 
debt owing to A, subject to the first creditor, and an account ought to be 

taken. Questions which may arise after an account, reserved. Perry v. 
vitra- Merchant's Bank of Newbern, 551. 
unto 
, and 

ATTACHMENT. 
le of Affidavit, when defective: An affidavit for a warrant of attachment, under 
atiff; the C. C, P., sec. 201 (Battle’s Revisal chap. 67, sec. 201) which states that 
ht to » "the defendant is absent so that the ordinary process of law cannot be 
on of served upon him,” without an averment that the absence “ was with in- 
oexs tent to defraud his creditors and to avoid the service of a summons,” is 
, his fatally defective. Love & Oo. v. Young et al., 65. 
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ATTORNEYS. 


1, Compromise, powerto: An attorney cannot compromise his client's cage 
without special authority to d» so, nor can he without such ay 
receive in payment of a debt due his client anything except the 
currency of the country, or bills which pass as money at their Par Vane 
by the common consent of the community. A subsequent Tatification of 
the acts of the attorney is equivalent to a special authority p 
granted to do those acts, but it must be the ratification of the client him 
self and not of his agent. Moye v. Cogdell, %. 


2. Fraudulent conduct, how cognizable: The alleged fraudulent conduct of g 
defendant end an attorney employed by the plaintiff, cannot be inquireg 
into upon a writ of false judgment. Caldwell vy. Beatty, 365, 


SEE PRACTICE, 3; GUARDIAN AND WARD, 3. 


BANKS AND BANK BILLS. 


SEE AGREEMENT, 1; TAXES, 2, 5, 7. 


BANKRUPT. ] 


q 


1, Assignee may sue in State Courts: An assignee in bankruptcy may gue or 
be sued in the ‘ourts of the State, on claims fo~ or against the estate of 
the bankrupt, our Courts having concurrent jurisdiction with the U.§, 
Courts in the premises. Cogdell, Assignee v. Exum, 464. ‘ 


2. Stat. Limitation: A,a bankrupt, bringsa suit in his own name against B, 
on the 19th day of September, 1870; on the 11th of March, 1872, A’sassignee 
in bankrup‘cy. C, who was appo'nted the 25th of February, 1869, is made ' 
party plaintiff in the suit commenced by A: Held, Tt at the right of 
action against B accrued to C. the assignee, at the time of his appoint 
ment, and trut he was barred by the limitation contained in section— 
of the bankrupt act. Ibid. 






BOND TO! 
SEE DE: 


BY-LAWS. 
Srz Bo? 





BASTARDY. 


Impotency, a defence: On the trialof issue of bastardy, the impotency of the 
putative father, if true and proven, would bea complete aff satisfactory 
defence; it i. therefore error in the Judge below to reject any competent 
evidence, introduced for the purposeof proving that the putative father 
was impotent at the time the child is alleged to have been begotten, 
State & Mary Hargett v. Broadway, 411. 


BILL OF EXCEPTIONS. 


SEE CRIMINAL P ACTICE, &c., 2. 


BONDS, OFFICIAL. 


1. Securities not responsible, when: The condition of a bond given by the 
Treasurer of a Railroad Company that he “shall faithfully discharge the 
duties of the office, and well and correctly behave therein,” does not 
bind him to keep the money of the Company safely against all hazards, 
It only binds him to an honest, diligent and competently skillful effort 
to keep the money. Hence, where the Terasurer deposited the money of 
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the Company to his credit as such in a banking house, which was at the 
time in good standing and credit, and wasconsidered by the community 
asafe p ace of deposit formoney: It was held, That he and his sureties 
were not responsible for its loss by the sudden and unexpected failure of 
the banking-house. Atlantic & N. C. Railroad Cv. v. Cowles et al., 59. 


2 By-Laws, obligation of sureties ;: Though the officer of a Railroad Company 
is bound to know the by-laws of the corporation, it does not follow that 
the sureties to his bond are presumed to know them unless there bea 
reference to them in the bond. The obligation of thesureties is confined 
to the words of their bond, and cannot be extended beyond them. Ibid. 


% Guardian bond ; construction: An instrument intended as a guardian bond 
in which the names of the wards are recited in the wrong place, and in 
another part of said bond the names are inserted. A, Band others, wards, 
by a just and liberal construction is sufficient as a guardian bond under 
the statute. State exrel, Sprinkle v. Martin, 175. 


SEE GUARDIAN AND WARD, 5. 
BOND, ADMINISTRATOR'S. 


Sze PLEADING, 3, 5. 


4 BOND TO MAKETITLE. 
SEE DEED, 4. 


: BY-LAWS. 
Sze Bonpns, OFFICIAL, 2. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


Sez JUDGMENT, 4. 





CLERK AND MASTER. 


Sz GUARDIAN AND WARD, 6, 7. 


CLERK OF SUPERIOR COURT. 


1, Investment of money: When money is invested by a clerk or other officer 
under the orders of a Court, the clerk or other officer cannot change the 
investment without the sanction of the Court or the parties, and if 
he does so he will be responsible for any loss that may accrue, for he 
will be held to a much stricter accountability than aguardian or trustee 
would be under similar circumstances, because the clerk or other officer 
might get the consent of the parties or the advice and direction of the 
Court, while the guardian or trustee would be compelled generally to act 
upen his own judgment. Rowntree v. Barnett et al., 76. 


2, Same: While generally a clerk or other officer cannot change an invest- 
ment which he has made under the order of a Court, yet ifa sudden and 
unexpected loss is threatened, he may do so, but in such cases he must 
show a necessity for such prompt action, and that he acted in good faith 
and with ordinary prudence; and he mast as soon as he can report his 
action to the Court. Ibid. 














3. Authority.to receive money: Whenever it is sought to establish an author- 
ity in a clerk, to bind a plaintitf by the receipt of depreciated currency 
in payment of a judgment, it must be shown either that the receipt was 
expressly authorized by the plaintiff, or that the plaintiff has done acts 
from which such an authority may fairly be implied. Purvis y, Jackson, 
174, 


4, Agency of clerk in receiving money: Acts from which such an agency in the 

clerk beyond what the law (Rev. Code, chap. 31, sec. 127,) gives him, may 
be implied, must be such as under the circumstances were reasonably 
calculated to induce the debtor to believe that the clerk was the creditor's 
agent for the purpose; as for instance, that the creditor had procured an 
order to collect the money ; or h:d issued an execution without instruct- 
ing the sheriff what kind of money he was to receive in payment, é¢, 
And if, from such acts the debtor has reasonably led to believe that the 
clerk was authorized to receive payment of a judgment in Confederate 
money, and acting on that belief, pays the judgment in such money, it 
is immaterial whether the clerk was really the agent or not; the cred- 
itor being estopped from denying the agency, and the debtor protected 
in hisjudgment. Ibid, 


See CORONER; UNDERTAKING. 


CODE OF CIVIL PROCEDURE. 
(Cited and commented upon:) Sec, 73, Witkousky & Rintels v. Wasson, 38. 


Secs. 95, 57, 100, 104, 245; Flack v. Dawson, 42. 
Bec, 201; Love & Co. v. Young, 65. 

Secs. 308, 304; Bledsoe v. Nixon, 81. 

Sec. 133; Isler v. Brown, 225. 

Sec. 254; Hoppock, Glenn & Co. v. Shober, 153. 
Secs. 95, 217; Green v. Green, 204. 

Sec, 126; N. C. Land Co, v. Beatty, 829. 

Sec. 848; Gilmer v. McNairy, 335. 

Sec, 67; Jones v. Comm'rs of Bladen, 412. 
Secs. 80, 189, 300 et seqg., Bryan v. Hubbs, 423. 
Secs, 128, 129, 1832; Haughton v. Newberry, 456, 
Sec. 63, 126; Wooten v. Maulisby, 462. 

Secs. 5, 86, 176 et seg., Holmes v. Godwin, 467. 


COMPROMISE. 
Sex ATTORNEY, 1. 


CONSIDERATION. 


SEE AGKEEMENT, 2. 


CONSTITUTION. 
(Cited and commented upon:) Art. II, sec. 5; Comm’rs of Granville v. Ballard, 18. 


Art, IV, sec, 30; Witkousky & Rintels v. Wasson, 38. 

Art. IV, sec. 11; Sinclair, Owens & Brown v. The State, 47, 
Art. X, sec. 1, et seg,, Hager v. Nizon, 108. 

Art, IV, Secs. 15, 38, Fell & Bro. v. Porter, 140, 

Art, VIII, sec. 2; Barrington v. Neuse River Ferry Co., 165. 
Art. XI, secs. 1, 2; State v. King, 419. 

Art. IV, sec. 4; State v. Davis, 395, 
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CONSTRUCTION. 
Sue BONDS, OFFICIAL, 3. 


CONTEMPT. 


Not obeying an order of the Court: If, in the case of proceedings supplemental 
te execution, an order be made appointing a receiver and directing a 
certain person to deliver a bond allege! to belong to the execution 
debtor to the receiver, he is prima facie guilty of a contempt of Court if 
he hand the bond to an attorney for coliection instead of delivering it to 
the recelyer, though he may be discharged upon swearing that he only 
intended for a certai: purpose to get a JjJudgmentand not to collect the 
money, and that thereby he had not intended any contempt of the Court, 
but his d'scharge should be granted on his paying the costs. Bond vy. 
Bond, 97. 


CONTRACT. 


1. Warranty: If aperson agree to purchase articles to be delivered by a cer- 
tain time, and which are promised to be of a certain good quality, and 
after payment for the same, and after it is too late to return them with- 
out prejudice to himself, he finds out that they are of inferior. quality, 
he may sustain an action to recover damages on account of the inferior 
quality of the articles, although he has taken and usedthem. Cor et al., 
Trustees v. Long, 7. 


2. Evidence of: The rule that when a contract has been reduced to writing, 
no evidence of its contents is admissible except the writing itself, is con- 
fined to contracts, and does not extend to receipts on the paymert of 
money, unless they contain something more, so as to amount to con- 
tracts. Miller v. Derr, 137. 


3. Vague and indefinite, when: A contract to convey “a certain piece of land 
in the county aforesaid adjoining the lands of” A and B “and others, 
being a part of the Alexander tract, supposed to contain 30 or 35 acres,” 
is so vague and Indefinite that a Conrt cannot enforce it specifically. 
Grier v. Rhyne, 346. 


Sze SALES, 1. 


CORONER. 


Clerks may appoint: Under the Constitution, art. 4, sec. 30,where there is no 
coroner in the county, the Clerk of the Superior Court may appoint one 
to execute process against the sheriff, wuere he is interested in, or a 
party to the suit; or in such case, under the C. C. P., sec, 78, may issue to 
the sheriff of an adjoining county. Witkousky & Rintels v. Wasson, 38. 


COSTS, 


When defendani, Adm’r, entitled to: A defendant who is an administrator, is 
entitled to costs in an action wherein the plea of “ fully administered ” 
has een found for him, and a judgment quando rendered, See 67 N. 0, 
Rep. 38. Lewis v. Johnston, 392, 


Sze CONTEMPT; IN FORMA PAUPERIS. 





COUTERCL AIM. 





SEE ACTIONS, CrvI1, 6, 7. 





When not bound to assert: A defendant is not bound to assert a set off or 
counterclaim in an action brought against him whenever he may do 80; 
nor does the plaintiff’s recovery bar a subsequent action for such coun- 
terclaim, which the defendant might have, but did not plead in the 
original action. Woody v. Jordan et al., 189. 


COUNTIES. 


1, Changes of dividing line: The Act of 1872-'73, chap. 143, which changes the 
dividing Jine between the counties of Granville and Franklin, and 
thereby adds a portion of the territory of the former to the latter county, 
is constitutional, not being necessarily in conflict with the provision of 
the 5th section of the 2d article of the Constitution relating to the Sena- 
torial Districts, nor with the provision of the 6th section of the same 
article, which relates to the apportionment of members in the House of 
Representatives. Commissioners of Granville County v. Ballard, 18. 


2. Same ; not unconstitutional: The Act of 1872-°73, chap. 148, changing the 
dividing lines between the counties of Granville and Franklin, and 
thereby adding a portion of the territory of the former to the latter 
county, is not unconstitutional, and the carrying out of its provisions 
cannot be enjoined at the instance of a creditor on behalf of himself and 
the other creditors of the former county. Moore et al. v. Ballard, 21. 


COURTS 


1, Jurisdiction: Where two or more Courts have equal and concurrent 


jurisdiction of a case, that Court in which suit is first brought acquires 
jurisdiction of it, which excludes the jurisdiction of the other Courts, 
Childs v. Martin et al., 126. 


2. Fraud, &c.: The persons who allege that the judgment had been obtained 


in the first action by a fraudulent combination and contrivance, instead 
of bringing a secend action, in another Court, ought tohave made them- 
selves parties to the first action and to have asked as “a motion in the 
cause’’ to have the judgment reheard, and in the meantime for a super- 
sedias, &c. Ibid. 


3. Power to amend: Asa generalrule, every Court has ample power to per- 


mit amendments in the process and pleadings ofany suit pending before 
it; but the Courts have no such power when the amendment proposed to 
be made will evade or defeat the provisions ofa statute. Cogdell v. Exum, 
464. 


SEE PRACTICE, 4; AMENDMENT, |. 


COURTS OF EQUITY. 


Sealsin: A Court of Equity never regards a seal, and since law and equity 


is now administered in the same Court, a seal has lost much of its ancient 
dignity. Bryan v. Foy, 45. . 
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COURTS OF PROBATE, 


1. Jurisdiction: No Court except that of the Probate Judge, or some Court 
acting on appeal from him, has jurisdiction to issue execution against 
the assets ofa decedent. Vaugh, Adm'r, &c., v. Stephenson, Adm'r., 212. 


2, Actions against administrators: An action may be brought in any Court 
having jurisdiction against an administrator, and iudgment obtained, 
but no issue of fully administered can be tried, and a judgment for the 
plaintiff merely ascertains the debt. Ibid, 


COURT, SUPREME. 

1. Claims against the State: That provision in the Constitution of the State, 
art. 4, sec. 11, which ordains that “the Supreme Court shall have original 
jurisdiction to hear claims against the State, but its decisions shall be 
merely recommendatory,” &c., ought not to be invoked in matters of 
small value, particularly when there is no doubt about the law. The 
claimant should apply at once to the Legislature for relief. Sinelair, 
Owens & Brown v. State N. C. 47. 


2. Practice in: As ageneral rule the Supreme Court will not decide a case 
where nothing but the question of costs is involved; but if some impor- 
tant substantial right be involved, and exception will be made and an 
opinion given. Martin v. Sloan et al, 128. 


3. Relief to be sought in the Superior Court: The relief sought in the complaint 
of aplaintiff must be sought in the Court below, and must not be sprung 
in the Appellate Court for the first time. Kennedy v. Johnson, 249. 


4, Certainty in judicial proceedings: That there may be some certainty in 
judicial proceedings, the Supreme Court will not for a moment entertain 
the consideration of a judgment in favor of a plaintiff given upon a state 
of facts not alleged in the complaint, and inconsistent therewith. Shel- 
ton v. Davis, BA. 

5. No jurisdiction to rehear a criminal action : The Supreme Court has no power 
to entertain a petition to rehear acriminal action. It never passes judg- 
ment in such cases, but only gives its opinion, and orders it to be certi- 
fied to the Court below, to be carried into effect by that Court, State v. 
Jones, 16. 


See PETITION TO SELL LAND, 1. 


COVENAN’. 
See DEED, 1. 


CRIMINAL PRACTICE AND PROCEDURE. 


1, Petition to rehear: The Supreme Courtha no power toe! tertain apetition 
to rehear a criminal action, Itnever passes jadgmeiut in such cases, but 
only gives its opinion and o ders it to be certified to the Court below to 
be ca: ried int . effect by that‘ ‘ourt. State v. Jones, 16. 


2. Bill of exceptions: A point which the bill of » xceptions or case stated shows 
Was not taken in the Court below cannot be taken in this Court. Ibid, 


8. Arrest of judgment: It is no ground for the arrest of judgment that the 
indictment charged the offence to have been committed in the said 
“county,” as it bad caption, “Cumberland‘county,” and the defendant 
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was stated to beo that county. Itisan inforinality which is sayeq by 
the Rev. ‘ode, chap. 35, sec. 14. State v. Evans, 40. 


. 4. Remarks of Solicitor; Where, ou @ trial of a white man forthe murder og 
a negro, the Solicitor for the State in the closing argument statea to the 13. 
jury that h*> hau been informed that there wasa general feeling and 
purpose among the white citizens of the county, wnich had been Pretty 
wenefaliy express-d during the trial, thas no white mau was to be 
convicted for killiaga negro until w certsin negro should be convicted 
for killing a white mau in the county, and that he referred to the ramor 
not tocreate a prejudice in the minds of the jury against the prisoner, 
but to remove all prejudice trom their minds opposed to a fair, menly 14. 
apa independent verdict according to their oaths, and to th» law and 
testimony in the cas: It was held, That the prisoner had no ground for 
complaint against the remarns oi the Svlicitor as being improper tor the 
occasion, State vy. Baker, 147. 


DEE] 
5. Right to instruction. A prisoner ha» no right toan instruction from the 


Court that if the jury do not believe the estimony of two named wit- 1. 
nesses he is entitled toan acquittal, when the case stated stows that 
there were other witnes~es who gave materiai testimony tending to 
prove his guilt. Jbid. 


6. Judges Charge : The charge, given at the request of the prisoner’s counsel 
on the trial below, “‘ that the case of the State v. Ingold, relied upon the 
defence, was law in North Carolina, but it was on the extreme verge of the 
law,’’ is no ground for a new trial. State v. Harrison, 264. 


7. Cooling time, a question of law: The question of “ coo!ing time,” is a ques- 
tion of law to.be decided by the Court, and not a question for the jury, 
State v. Moore, 267. 2. 


8. Same: If such a question be left to the jury, and they decided itas the 
Court should have deciued it, this error is no cause for a new trial. Jbid, 


9. Same, how long: The separation of two persons engaged in fist-fight,which 
eventually terminates in a homocide, to justify a verdict of murder, 
must be for a time sufficient for the passions excited by the fight to have 
subsided, and reason to have resumed its sway. Hence, Where one wit- 3 
ness testified that the prisoner was “ absent no time,’’ and another, that 
after the first fight he started to go home, and looking back the parties 
were again fighting: Held, There was not such sufficient cooling time as 
to justify a verdict of murder. Jbid. 


10. Objection, not available: After declaring himself ready for trial, a prisoner 
canunot object for want of time in which to produce a paper alleged to be 
in his possession, having had two days notice to produceit. State v. Ben, 
Davis, 313. 


ll, Arrest of judgment: It is no ground for arresting a judgment because the 
jury did not find on which count in an indictment for arson, the defen- 
dant was guilty; the first count being the only one charging the defen- 
dant, the second charging others as aiders and abetters, State v. Jones, 
364. 


12. Variance: The mis-descrption (if any) in describing the Court in which 
the false oath is alleged to have been ta’ en as “ before Joseph Z. Pratt, a 
Justice of the Peace in, and for said county,” instead of, as “a Court of a 
Justice of the Peace for township A, of Chowan county,” is not a sub- 
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ved by stantial variance from the true description, and is cured by Act of 1811, 
Rev. Code, sec. 14, chap. 35. It would also be cured by sections 15 and 16, 
of chapter 35 of Rev. Code. State v. Harvey Davis, 49. 


‘der 
nay: 18. Agreement with solicitor: An agreement by a Solicitor for the State, to 
g and discharge a defendant, if he would become a State’s witness againsta 
pretty co-defendant, which he did so far as to gobefore the grand jury and be 
to be examined, and then left the Court, will not relieve such defendant from 
ricted a forfeited recognizance. A recognizance is a matter of record, and can 
umor only be discharged by a record, or something of equal solemnity. State 
her, v, Moody, 529. 
1enly 14. Nol. pros., who to enter: The discharge of a defendant, or the entering a 
y and nol. pros. is within the control of Court, though in practice, usually left 
'd for to the discretion of the Solictor. Ibid. 
r the 

. the DEED. 

wit- 1. Covenant; Limitation in: Where three persons upon receiving a deed 


from their father J.T., made with him the following covenant: “ That J. 


t 
aa T. and his family shall have their home upon the land, he has this dey 
as executor of J. C., conveyed to them, and that he and his family shall 
have the use of all the personal property this day conveyed so far as is 
nsel necessary for their use and convenience, and further, that they shall 
' the have a support out of what shall be made upon said land during the iife 
f the of J, T.: It was held, That the iimitation in thelast,seutence, “ during the 
lite of J. T.”’ applied to all the clauses in the deed, and that after the 
death o* J. T., his said sons were entitled to the possession and epjoy- 
ne ment of all the property conveyed by thedeed. Terrell et al. v. Terrell, 56. 
7 2. Title of remainderman: When adefeniant admits that the plaintiffs are 
the owners of the remainder in fee of the land sued for, but contends 
the that he is tenant for life of the said land undera certain deed executed 
bid. by the plaintiff, he cannot controvert the title of the plaintiffs to the 
ich land, but is confined to his claim under tat covenant, and the validity 
ler, of his claiio to a life estate will depend upon a proper construction of it. 
it 3. Where the word heirs is left out: Where the premises in a deed of bargain 
at and sale omitted the word heirs in the limitation of the estate to the 
les bargalnee, but the habendum and wairanty clauses were a; fullows: To 
as have and to hold free and ciear from all just claims. I, the said J. B., 
doth warrant and defend the right and titie of the said tract of land, to 
er have and to hold ‘ree and clear from me and my heirs, and the claims 
be of any other persons, unto him the said G. P., his heirs and assigns: Jt 
n, was held, That the clauses were nota mere warranty tothe bargaineeand 


heirs, but were in effect, in addition to the warranty,a habendum to him 
and his heirs, thus conveying to him an estate in feesimple. Phillips v. 
ne Davis et al. 117. 


4, Bond lo make title: Where, upon the sale of land, a bond to make title 
upon the payment of the purchase money was givento the purchaser, 
and afterwards upon the assignment of his interest, the money was paid 
by the assignee: Jt was held, That he, before a deed was executed to him 
had such an unmixed trust.as was liable to be sold under execution. 
Battle’s Revisal, chap. 44, sec. 5. J bid. 
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DEMURRER, 


SEE PLEADING, 2, 4. AMENDMENT, I. 


DETIN UE. 


SEE ACTION, 9. 


DISSENTING OPINION, 
RopMAN, J., IN Jones v. Com'’rs of Bladen, 415. 


DISTURBING A CONGREGATION, 


Singing not indictable: Thedisturbance of a religious congregation by sing- 
ing, when the singer does not intend so to disturbit, butis conscientiously 
taking part in the religious services, may bea proper subject for the dig- 
cipline of his church, butis notindictable. State v. Linkhaw, 214, 


DIVORVE AND ALIMONY. 


1, Husband a competent witness: In asuit for divorce, a vinculo matrimonii, the 
plaintiff, the husband, isa competent witness to prove the impotence of 
the wife. Barringer v. Barringer, 179. 


2. Suit, before whom brought: Prior to the lst July, 1872, suits for divorce were 
properly instituted before the Superior Court clerk, but since that date, by 
virtue of the act of 1871-’72, chap, 193, the Superior Court in term time 
alone has jurisdiction, Ibid. 


3 What bars petition: Ina petition for diverce, and for alimony pendente lite, 
it iserror in the Court below to decide, at the return term upon matter 
alleged as a bar to the petitioner’s right toa decree. And upon the peti- 
tioner’s making out a prima facie case, she is entitled under the Actof 
Assembly to alimony pendente lite. Sparks v. Sparks, 319. 


4. Record of former suit, its effect: ONefendant in answer toa petition for di- 
vorce, relies upon a record of a former suit between the petitioner and 
himself, his answer in which suit alleged adultery on the part of thepeti- 
tioner, andin which the jury found that the petitioner had been guilty of 
adultery with J. M.,or with some one else:” Held, That such allegation 
was so indefinite and so vague as to be voidand of no legal effect. Ibid. 


DOWER. 
See Wripow, I, et seq. 


ELECTION. 


1. Validity of : The disqualification of the persons who hold an election for 
State and county officers will not affect the validity of the election, 
Such persons are de facto officers, whose acts are valid as to third persons, 
and cannot be collaterally impeached. Wilson v. Peterson, 113. 


2. What material to the validity of : In the absence of fraud it is not material 
to the validity of an election that the persons appointed judges te hold it 
electioneered, or were absent from their posts at different times during 
the day. Ibid. 
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3. Voting on separate tickets, unlawful: Under the Act of 1871-72. chap. 185, 
sec. 16, (Battle’s Revisal, chap. 52, sec 18,) itis unlawful for a voter to vote 
for different county officers on separate tickets; but he is not bound to 
vote for more of the candidates for the different officers than he chooses, 
and ifa ticket be found in the ballot box containing a vote foronly one of 
the proposed officers, it must be counted for him, unless it can be shown 
that the person who voted it voted also for other candidates on another 
ticket, in which latter case his.tickets must all be thrown out. bid, 


4, Where two persons of same name are voted for: If there be two candidates for 
different offices having the same name, and a ticket be found in the bal- 
lot box having that name and no other on it, it may be proved by intrinsic 
evidence for which of the candidates it wasgiven, Ibid. 


EMANCIPATION. 


SEE WILLS, 2. 


EVIDENCF. 


1, Receipt: If a plaintiff offer in evidence a receipt which he had given to 
the defendant, and which he had obtained trom the defendant upon a 
notice to him to produce it on the trial, he is not hereby precluded from 
showing that the receipt had the words “in full”’ in it when it was given, 
but that they ha” been since obliterated. Miller v. Derr, 137. 


2. Friendly feelings, &c.: Evidence of the friendly feeling existing between 
two o! the joint obligors of a‘ ond, offered tor the purpose of proving 
that one of tbem, who denied the fact, signed the same, is inadmissible. 
Heileg v. Dumas, et al., 206. : 


8. Proof without allegation: Proof without allegation is as ineffective as 
allegation without proof: Hence, Tbe Court cannot take notice of any 
proof unless there be a corresponding allegation. McKee v. Lineberger, 
217. 


4, Conversation with deceased testator: Ina suit on a bond, alleged to be due 
the plaintiff's testator, who died in 1863, which bond was given in 1858, 
and was executed at the request of the testator, in renewal of an older 
bond of date some ten years previous, both of which bonds, it was 
claimed by defendant, were given as vouchers or receipts for money due 
her from the estate of her husband, of which the plaintiff’s testator was 
executor: Jt was held, that although the defendant could not testify 
directly as to any conversation or understanding she had with the 
plaintiff’s testator at the time of the execution of the first bond, con- 
cerning its use, it was competent for her to relate that conversation in 
her evidence as to what was said and what took place between herself 
and the agent of sai. testator at the time of the execution of the o' her, 
or second bond—the one in suit. Gilmer v. McNairy. 335. 


5. Same: Direct evidence of a conversation and understanding with the 
plaintiff’s testator is, under section 343, Code of Civil Procedure, incom- 
petent; a rehearsal of that conversation, however, in a conversation 
with ap agent of such testator is competent, as a part of the res gesie. 
Ibid. 


6. Record, when evidence: The record of a suit between A and B, in which a 
certain assignment was adjudged valid, is no evidence of the validity of 
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such assignment in a suit between A and D, D being no party to the for- 
mer suit. Swepson v. Harvey, 387. 


7. Exceptions to: A party objecting to the introduction of evidence mugt 
s‘ate with certainty the pointsexcepted to; and if the ground stated for 
such obiection be untenable, it is error to reject the evidence, though 
inadmissible if properly objected to. Bridgers v. Bridgers, 451. 


8. Confession: On the trial of the mothe: for the murder of her infan t chijg 
it is erroria the Court below to permit a witness to relate a statement 
made by the mother of the prisoner and in her presence, that the 
prisoner “hada child ti:is way before,and put it away,” to which the 
prisoner mad~ no reply, and the reception of such evidence entitles the 
prisoner to a new trial 


9. Evidence of a distinct, substantive offence cennot be admitted iu support 
of another offence. State v. Shuford, 486. 


10. In a trial of bastardy: The impotency of the putative father, if true ang 
proven, would be a complete defence: it is therefore error in the Judge 
below to rejectay competent evidence, introduced for the purpose of 
proving that the putative father was impotent at the time the child is 
alleged to have been begotten. State & Mary Hargett v. Broadway, 14, § 


11. Examination before referee admissible: The examination ofa witness before 
a referee, which was taken in the presence of the parties to the suit, and 
signed by the witness who has since then died, may be read as evidence { 
on the trial of the suit,in which such examination was taken. Nutty, 
Thompson, 


SEE AGENCY, 1, 2; ACTION, CIVIL, 1, 2; BASTARDY, DIVORCE AND ALIMONY ’ 
1; PARTNERSHIP, 1, 


EXECUTION, 


1, Teste of : The Actof Assembly, 1870-71, chapter 42, by which executions is- 
sued on judgments in civil actions, are required to betested as of the term 
next before the day on which they are issued, is merely directory, and its 
omission does not vitiate the process. Bryan v. Hubbs, 428. 


2. What may be sold under: Where, upon the sale of land, a bond to make 
title upon the payment of the purchase money was given to the purchaser 
and afterwards upon the assignment of his interest, the money was paid 
by the assignee: Jt was held, That he, before a deed was executed to him, 
had such an unmixed trust as was liable to be sold under execution, 
Phillips vy Davis, 117. 


EXECUTORS AND ADMINISTRATORS, 5 ED 


1. Venue ; Action against: Under the Act of 1868-’69, chap. 258, an adminis- 
trator or executor must be sued as such in the county in which he took 
out letters of administration or letters testamentory, provided he or any 
one of his sureties lives in that county, whether he is sued upon his bond, 
or simply as administrator or executor. Stanley v. Mason, 1. 


2. Sci. fa. vs. the heirs tosell land: Where, under the former practice, it was i 
necessary tosell the land of an intestate to pay his debts, after the plea of . 
fully administered had been found in favor of the administrator, the re 
cord showed an order for a sci. fa. to be issued to the “ heirs” of the intes 
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tate witbout naming them, but showed that they were named in the order 
appointing a guardian ad litem, and then, though the fact thata sci. fa. had 
issued was not stated, it appeared that there wasan entry of judgment 
according to sci. fa.,and thereupon the land was condemned and ordered 
tobe sold; Jt was held, That these proceedings were sufficient to uphold 
the sale of the land made under them, Phillips v. Davis etal., 117. 


3. Adm’r debonisnon: An action commenced before the adoption of the C. C. 
P., inthe name of an administrator de bonis non on a bond given to the 
firstadministrator as such may be sustained, although such administra- 
tor de bonis non has paid it over to one of the next of kin of the intestate 
in a settlement of the estate with him, and has taken his receipt there- 
for. Setzer & Rhodes, Adm'rs v. Lewis, Adm’r et al., 133. 


4. Suit on Admr’s bond, when to be brought: Where an administrator wastes 
the personal assets, and does notapply them tothe payment of the debts 
of his intestate, and then is removed for misconduct and another person 
isappointed administrator de bonis non, the latter must sue on the bond of 
the former administrator, ifthe sureties thereon are solvent, before he can 

apply by petition for the sale of the land of the intestate. Lathamv. Bell, 


135. 


5. Cannot sue in certain cases: The administrator of a deceased guardian can- 
not maintain an action on the bond of a clerk and master for a fund al- 
leged tobe due the ward. Davis v. Fox, 435, 


6. Costs, when entitled to: An administrator, defendant, is entitled to costs in 
an action wherein the plea of “fully administered”’ has been found for 
him, and a judgment quando rendered. Lewis v. Johnson, 392. 


7. Execution against assets, what Court to issue: No Court except that of the Pro- 
bate Judge, or some Courtacting on appeal from him, has jurisdiction to 
issue execution against the assets ofadecedent. Vaughn v.Stephenson 212, 


8 Action against: An action may be brought in any Court having jurisdic- 
tion against an administrator, and judgment obtained; but no issue of 
“fully*administered”’ can be tried,and a judgment for the. plaintiff 
merely ascertains thedebt. Ibid, 


9. Pleading: When one is sued individually, upon a judgment obtained 
against him years since as administrator, and wishes totakeadvantage of 
such variance, he should plead nul tiel record. By pleading to the merits 
he waves the objection. Purvis v. Jackson, 474. 


See PLEADING, 3,5; COURTS OF PROBATE, 1,2; ACTION,8; VENUE; PETITION 
TO SELL LAND, 2, 


EXECUTORS DE SON TURT. 


1. Evidence to charge one: Evidence to charge one as executor de son tort, need 
not be sufficient to warrant a conviction of felony. Israel vy. King, 373. 


2. Year's provision to be deducted: In seeking to charge a widow as executriz 
de son tort, the value of her year’s provision should be deducted from the 
assets found to be on hand. Ibid. 


8, Who to be made parties: The personal representative of a deceased admin- 
istrator is a necessary party to a suit against his widow, seeking to 
charge her as executriz de son tort, Ibid. 
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SEE DEED, 3. 


FENCES. 


1. Who responsible for: Under the statute requiring “every planter to make 
a sufficient fence about his cleared ground under cultivation,” &¢., it jg 
not the intention of the Legis'ature to visit with pains and penalties 
mere hirelings and laborers on farms who work by direction of their 
employers, and have no discretion to originate plans of their own orto 
change those cf theiremployers. State v. Taylor, 548. 


2. Same: Nor does the act include a simple employee, with no more dixcre. 


tion as tothe management of the farm than is usually vested in those 
persons whom planters designate as “foremen,” whose office is to keep 
things moving in the direction indicated by the employer; and the fact 
that such employee receives his wages out of the crop does not change 
the principle, for that with farmers is acommon moce of paying their 
hands. Jbid. 


FERRIES. 


Authority of county courts to grant: Under the Act of 1813, the county courts 
had no authority to make an irrevocably grant of an exclusive ferry, 
Barrington v. Neuse River Ferry Company, 165. 


Used of forty years: And the General Assembly, by its Act of 1872, granting 
toacompany the privilege of establishing a ferry, within two miles of 
another which had been used for over 40 years, did not divést any vested 
right belonging to the owner of such old ferry. Jbid. 


Constitutional restrictions: Article 8, section 2, of the Constitution, giving 
to the commissioners of counties a geneneral supervision and control 
over schools, roads, bridges, &c., does not deprive the Legislature of the 
power of special legislation over these subjects. Ibid. 


Power of the Legislature: The Legislature, under its right of eminent do- 
main, has the power to grant the franchise of a ferry to any one, and to 
authorize the condemnation of the land ofa riparian owner as a landing 
place. Ibid. 


FORGERY. 


1. Destruction of forged paper, its equivalent: In an indictment for forgery, if 
it appears that the instrument is kept out of the possession and knowl- 
ledge of the jury by the action of the prisoner himself, the act is equiv- 
aent to the destruction of the instrument, And such destruction is 
sufficiently alleged, underthe circumstances, when it is charged in the 
indictment that the prisoner has “ disposed of” the instrument, State¥, 
Ben. Davis, 313. 


2. Proof of: Indictment for forging a bond or other instrument is sustained 
by proof of the forgery of the name of one of the obligors in the bond. 
Ibid. 


SEE INDICTMENT, 5, 8. 
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FRAUD. 
SE GUARDIAN AND WARD, 9. 


GROWING CROPS. 
Where the plaintiff in a suit for land at the Spring Term 





Who entitled to: 
of the Superior Court of a county recovers judgment and the defendant 
0 make appeals, but gives an undertaking for the costs only, and at the next en- 
Se., itis suing term of the Supreme Court in June, the judgment is affirmed, and 
pnalties then the plaintiff takes out a writ of possession from the Superior Court 
of their which is executed, he will be entitled to the crops growing on land for 
ra ete that year. Cor v. Hamilton, 30, 


+ 
di<cre. GUARDIAN AND WARD. 


Bien 1. Buying claims against ward: Wherea guardian purchases a claim against 
‘he on his wards he cannot charge them with more than he paid, and the fact 
ch that he was the creditor by having made proper advances to his wards, 
g their and afterwards became bankrupt, and then purchased the claim from 

his assignee, does not alter the principle. But the guardian must be 


taken to haye paid himself as soon as funds of his wards came to his 
hands, which he could lawfully so apply, and the assignee took the claim 
subject to these deductions. Moore v. Shields et al., 50. 


courts 2. May supply necessaries from his own store: A guardian, who is a merchant, 
ferry may, if he acts in good faith, supply the necessary wants of his wards 
; from his own store, and may charge a reasonable profit upon them. Ibid, 


3. Attorney's fee allowed: While a guardian cannot be allowed in a settle- 


me ment with his wards for fees paid to his attorney to aid him in keeping 

ested them out of their just rights orin supplying an uncertainty or confusion 
in his acceunts, produced by his own negligence, or even in defending 
an action brought by them for a settlement, yet he may claim the allow- 

iving ance of a reasonable fee paid in a suit for the protection of their inter- 
ntrol ests. Ibid. 

“ 4. Responsibility of: A guardian who acted in good faith was held not to be 
responsible for omitting to collect a note during the late war, when it 

t do- appeared that both of the two obligors were solvent during the war, and 

id to were made insolvent by its results. Love et uz. v. Logan et al., 70. 

a: 3. Construction of bond: An instrument intended as a guardian bond 
in which the names of the wards are recited in the wrong place, and in 
another part of said bond the names are inserted, A, Band others, wards, 
by a just and liberal construction is sufficient as a guardian bond under 

y, it the statute. State exrel, Sprinkle v. Martin, 175. 

ai 6. Right to purchase land of ward: A guardian had a right to purchase the 

riy- land of his wards at a sale by a clerk and master of our former Courts of 

1 is Equity, made by order of such Court. Lee and wife v. Howell et al., 200, 

the 7. Clerk to make title, when: Our present Courts have the power to order their 

hes clerks to make title directly to a subsequent bona jide purchaser, when 
it appears that no title was made by theclerk ano master to the first 
red purchaser, or if made, was lost. Ibid. 

on 8. Interest of ward in land sold: The guardian of A sells the land of his ward 


under an order of our late Court of Equity, which is purchased by B, the 
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mother of A. Bintermarries with C,and with her husband, con 
theland in trust tosecure the payment of the purchase money, (afte, 
wards becomes guardian of A,and directs the trustee to sell the land 
and to pay the purchase money, which is done, and C buysit, A brings 
suit for the land or for its value and for the rents, &c : Heid, that the 
only interest that A had in the land was as a security for debt, and that 
the action could not be maintained. Winborne v. White, 253, 


9. Settlement with ward, when set aside: When a guardian hasa settlement 
with his ward, shortly after the ward's majority in the absence of her 
advisers and friends, the law, founued in public policy, presumes fraud, 
and throws the burden of rebutting that presumption upon the guardian, 
Harris v. Carstarphen, 416. 


HEIRS. 2 


See DEED 3. 


HOMESTEAD. 


l. Widows’ rightto: A widow cannot, under the Constitution and Act of 
1868-69, chap. 137, sec. 10, have a homesterd laid off for herself and minor 
children after the death of her husband when he died without leaving 
debts. Hager et al. v. Nixon et uz. et al., 108. 


2. Not resticted to any certain tract: Before the Act of 1868, the owner of land 
was nut restricted by the Constitution in the choice of his homestead to 
the tract upon which he resided, nor to contiguous tracts, but the same 
might have been assigned from any land of the required value. Mayho 
«& Parker v. Cotton, 289. 


3. Law, not unconstitutional: The homestead laws of North Carolina do not 
impair the obligation of contracts, and are not unconstitutional. Gar- 
rett v. Chesire, 396. 


4. Law, not an increase, but a restriction: Our homestead law is not an in- 
crease, but a restriction upon former exemptions, and they were not made 
to defeat debts, but to secure necessaries and comfort to our citizens. Ibid, 


HUSBAND AND WIFE. 


1, Settlement ; presumption of fraud: If a husband obtain from his wife a 
provision in bis favor much more beneficial to him than that wish was 
stipulated for him in an antenuptial marriage settlement, it comes 
within the principle applicable to other intimate fiduciary relations, and 
raises a presumption of fraud unless rebutted by evidence to the con- 
trary. McRae et al. v. Battle, Ex’r et al., 98. 


2. Right of husband to surrender estate, &c.: Since the Act of 1848, a husband 
has the right to surrender his estate as tenant by the curtesy initiate, 
and let it merge in the reversion of his wife, who, with ihe assent of her 
husband, may sell the same and receive the who'e of the purchase 
money. Teage v. Downs, 280. 


8. Agreement between husband and wife: And an agreement that the wife 
shall receive such price in personal property and hold the same to her 
separate use, to enable her to lay it out in the purchase of another tract 

of land, is valid, such price not vesting in tbe husband, jure mariti, 80 a8 

to subject the same to the claims of his creditors, Ibid, 











| 






INDEX. 










—_— 





INDICTMENT. 
1. Killing live stock: An indictment under the Act of 1868-'69, chap, 253, (Bat- 
tle’s Revisal, chap. 32, sec. 95,) for the killing live stock under certain 
circumstances, which charges that the defendant on &c., at &c., “ A cer- 
tain mule of the value of one hundred dollars, the property of one J. 8. 
E., the said mule being then and there within an inclosure not sur- 
rounded by a lawful fence, unlawfully and wilfully did abuse, injure and 
kill contrary,” &c., is sufficient, though it would have been more satis- 
factory if it had stated whose the inclosure was, whether the defendant's 

or some other person, State v. Allen, 2, 





































2. Receiving stolen goods: If a person receive stolen goods, knowing them 
to be such, not for the purpose of making them his own, or of deriving 
profit from them, but simply to aid the thief in carrying them off, he is 
guilty of the crime of receiving stolen goods, knowing them to have 
been stolen. State v. Rushing, 29. 


3. Stealing a horse: Where an indictment charged the larceny of a horse to 


Act of have been committed at a certain time since the passage of the statute 
‘Minor which prescribed the punishment of such a larceny, and the defendant 
caving was found guilty, judgment cannot be arrested upon the ground that 


prior to that time there had been several statutes prescribing different 
modes of punishment. State v. Hvans, 40. 


of land 
ead to 4. Different counts; stealing and receiving stolen goods: On an indictment 
> Same charging the defendant in the first count with stealing, and in the second 
Mayho with receiving stolen goods, he may be found guilty generally, because 
the offenses are of the same grade, and the punishment is the same, and 
1 not the verdict may be sustained, though on a trial at the preceding term, 
Gar- the jury found the defendant guilty of receiving stolen goods, which 
verdict the judge set aside and ordered a new trial. State v. Speight, 72. 
n in 5. Forgery, what to allege: Where an indictment charged the forgery of the 


made name ofa firm with intent to defraud two persons whose names were 
Ibid, stated, but it was not alleged that they composed the firm, and the testi- 

mony proved the forgery with an intent to defraud the firm, but it was 
not proved that the two persons named composed the firm, held that the 
allegations of the indictment were not proved, and that it was error in 
the court to charge otherwise. State v. Harrison, 144. 





ife a 

Was 6. Variance: Inan indictment for perjury, where the defendant is charged 
mes ‘: with having been sworn “onthe Holy Gospels of God,” and it appeared 
and that he was not sworn as charged, such variance is fatal and will entitle 
son- defendant to a new trial. State v. Mat. Davis, 383. 

7. Perjury, what should be charged: Ina criminal action for perjury, it should 
and appear on the face of the indictment that the oath taken was material to 
ate, the question depending, not by setting forth the circumstances which 
her render itso in describing the proceedings of a former trial, but by a gen- 
ase eral allegation that the particular question became material. , State v. 


Davis,'495, 


ife 8. Forgery, proof necessary : Indictment for forging’a bond or other instru- 
er ment is sustained by proof of the forgery of the nameof one of the ob- 
ot ligorsin the bond. State v. Ben. Davis, 313. 

as 


SEE ForGERY, 1, 2. 
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IN FORMA PAUPERIS. 


Appeal to Supreme Court: A Judge of the Superior Court has no Power to 
make an order authorizing a person who has been permitted to sue in 
forma pauperis to appeal to the Supreme ‘‘ourt without giving securj 
for the costs of the appeal, and for the want of such security the appeal 
will be dismissed with costs. Mitchell and wife v. Sloan, Ex'r et al., 10, ' 


INJUNCTION, 


1. Affidavit, what to state: In an application for an injunction, an affidavit for 
it made by a person not a party, that what he has stated in the com. 
plaint as of own knowledge is true, &c., is insufficient, because not being 
a@ party he has stated nothing. Martin v. Sloan et al., 128, 


2. Bond: A bond for $5,100 given by aparty upon obtaining an injunction, 
and one for $10,010 given by) a receiyer upon being appointed such, are 


palpably insufficient where severa. hundrcd thousand dollars are in. © 


volved in the issue. J bid. 


8. Brror to grant perpetual injunction, when: A perpetual injunction against 
issuing an ex:cution on a judgment at law, g anted upon motion and 
afidavits is erroneous, It is not in accordance with and allowable mode 
of proceeding under the old system or the new, Whitehurst, Trustee y, 
Green, Ex’r, 131. 


4, Restraining the sale of lands: An order restraining the sale of certain pre- 
mises, to which the plaintiff claims title, will be continued to the final 
hearing, and the pla‘ntiff’s right protected, if the complaint and aff- 
davits disclose merits on his part. Dockery v. French, 308, 


Sex COUNTIES, 2. 


INSOLVENT DEFENDAN 8. 


To enable them to appeal, what must appear: To enable insolvent defendants, 
convicted in criminal actions to appeal from judgments of the Court 
below, it must appear by affijavit, that they are wholly unable togive 
security for the costs, and that they are advised by counsel that they 
have reasor able cause for the appeal prayed for, and that the applicatien 
is in good faith. State v. Divine et al., 390. . 


Seu APPEAL, 4. 


INTEREST. 


Promissory note: When a promissory note is g.ven witha stipulation that 
the interest is to be paid annually or semi-annually, the maker is 
chargeable with interest at the like rate upon each deierred payment of 
interest, as if he had given a promissory note ior the amount of such 
interest. By this mode of computation compound interest is not given, 
but a middle course is taken be ween simple and compound interest. 
Bledsoe v. Nixon et al., 89. 


INVESTMENT OF MONEY. 


1. Duties of Clerk, &c.: When money is invested bya clerk or other officer 
under the orders of a Court, the clerk or other officer cannot change the 
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investment without the sanction of the Court or the parties, and if he 
does so, he will be responsible for any loss that may accrue, for he will 
be held to a much stricter accou:.tability than a guaidian or trustee 
would be under similar circumstances, because he clerk or other officer 
mizht get the consent of the parties or the advice and direc ion of the 
Court, while the guardian or trustee would be compelled generally to 
act upon his own judgment. Rountree v. Barnett et al., 76. 


Same: While generally a clerk or other offices cannot change an inve-tment 
which he has made under the order of a Court, yet if a suduen and un- 
expected loss ix threatened, he may do so, but in such case he must show 
a necessity for such prompt action, and that he acted in good faith and 
with ordinary p'udence: and he must, as soon as he can, repo't his 


action to the Court. Ibid, 


JUDGE OF SUPERIOR COURT. 
Sse AMENDMENT 1; [IN FORMA PAUPERIS; PRACTICE, 4. 


JUDGE'S CHARGE. 


Sze Cum, PRacrTice, & °, 5. 


JUDGMENT. 


1. Irregular, how set aside: An irregular judgment may be set aside at any 
time, and an injured party is not confined to a year after be has notice of 
it. A motion to vacate such judgment isthe proper course to pursue, 
giving the opposing party notice of such motion. Cowles v. Cooper, 406. 


2. Parties toan action on: A judgment is rendered on a nete against the 
maker, B, a citizen of Cumberland, in favor of the payee, A, a citizen of 
Lenoir; the judgment is assigned, and after assignment, C, also a citizen 
of Lenoir, writes his name across the back of the note. Ina suit by the 
assignee against B and C on the judgment: Held, That B and C were im- 
properly joined in the action : Held further, That if U’s name had been 
stricken from the process the Justice had no jurisdiction. Wooten v. 
Maulisby, 462. 


8. Value of property, when to be assessed: Inan action for claim and delivery 
of personal property (Replevin, Kev. (ode, chap. 98), when the property 
cannot be re-delivered by plaintiff in specie, the value thereof, in case of 
a judgment for defendant, should be assessed at the time of the trial, and 
not at the time of its seizure by the sheriff. Holmes v. Godwin, 467. 


4. Payment to clerk, how shown: Whenever it is sought to establish an au- 
thority in a clerk, to bind a plaintiff by the receipt of depreciated cur- 
rency in payment of a judgment, it must be shown either that the re- 
ceipt was expressly authorized by the plaintiff, or, that the plaintiff has 
done acts from which such an authority may fairly be implied. Purvis 
v. Fackeon, 474, 


5. Same, clerk as agent: Acts from which such an agency in the clerk beyond 
what the law (Rev. Code, chap. 31, sec. 127,) gives him, may be implied, 
must be such as under the circumstances were reasonably calculated to 
induce the debtor to believe that the clerk was the credit»r's agent for the 
purpose; as, for instance, that the creditor had procured an order to col- 
lect the money; or had issued an execution without instructing the 
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sheriff what' ind of money he was to receive in payment, &e, And 
from such acts, the debtor has been reasonably led to believe that the 
clerk was authorized to receive payment of a judgment in Confede- 
rate money, and acting on that belief, pays the judgment in such money, 
it is immaterial whether the clerk was really the agent or not; the cred. 
itor being estopped from denying the agency, and the debtor Protected 
in his judgment. Ibid. 


6. Same in Confederate money: Where a plaintiff, before the war, obtained a 


Judgment against an administrator, but issued no execution thereon and 
demanded no payment thereof, either before or during the war, and upon 
the defendant's voluntarily paying the amount of the judgment into the 
e,erk’s office in 1863, the plaintiff us soon as be heard thereof at once re 
pudiated such payment: Held, That notw thstanding prudent business 
men in the same community and at the time were receiving Confederate 
money in payment of debts, still the plaintiff might disregard such pay- 
ment by the defendant altogether, aud recover the whole amount of the 
vriginai judgment, Ibid, 


. Whenalien: By virtue of sec, 2+4,C.C. P , a judgment from the time It is 


docketed is a lien on all the interest of whatever kind the defendant has 
in real estate, whether it be such as can be seized under execution ornot, 
Hoppock, Glenn & Oo v. Shober, is. 


8. Lien on lands, &c.; Under our former system a judgment did not bind 


lands proprio vigore, but if an execution (ft. fa.) was taken out upon the 
judgment, it weuld bind the land from its feste, and the lien thus acquired 
could be continued by issuing of alias and pluries executions regularly, 
from term to term without intermission, but not otherwise. Hadley ¥, 
Nash, 162. 


See AGREEMENT, 1; COUNTERCLAIM, 1; LiznN,1. 


JUSTICE OF THE PEACE. 
l. Jurisdiction: A Jastice of the Peave has a0 jurisdiction under the Con- 


stitution, art 4, sec. laud 33 of a suit on # cunstabie’s bond, the penalty 
of whicu is more than $2), alihouge the damages to be assessed are less 
than that sum,and Act of is6)-'70, chap. 168, sec. 13, cann:t be allowed 
the effect of conferring such jurisaiction. 


it seems that as against the officer alone a Justice of the Peace has jurisdic 


tion of @ suit for a sum less than $20 coliecied by the plaintiff and not 
paid over. Fell & Bro. v. Porter ef ai., l4l. 


2. Same, account spliiup: A‘party basa right to “splitup” his account so a 


to include acertain number of items under one warran and a certain 
number under an:«her, and so on,s0 as to bring the several warrants 
under the jaristiction of a Justice of the Peace. Ouldwell vy. Beally, Hi. 


3. Same, a question of law: The question whether a certain accouut is over 


the jurisdiction of a Justice uf the reace isa question of law to be de- 
cided by the Court, the amonat of the acovunt being a question of fact 
for the jury to decide. Jbid. 


4& Finding fact,not a matier of review: The Sading of certain facts by 6 


Justice of the Peace, on the trial of aa action in which the recovery is 


for less than $3, is final, and not the subject of review by the Judge or 
the Superior Court. Gsuble v. Boyden, 1 
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 Andi¢ 6, Jurisdiction, how proven: The jurisdiction of a Justice of the Peace when 
) that the necessary to be proven, being a question of law, cannot be proved by 
Confede. witnesses (if preperly objected to), but must be determined by the Court. 
po epee Bridgers Vv. Bridgers, 461 
praia 6. Jurisdiction, when sufficiently averred: The jurisdiction of the Jastice of 
the Peace of the complaint upon the examination whereof the alleged 
perjury was committed, is sufficiently averred where it is in this case, 
btained » that the Juxtice had power to administer the oath. State v, Davis, 495. 
and aa 7. Jurisdiction, parties, &c.: A jJudgmennt is rendered on a note against the 
} Into the maker, B,a citizen of Cumberland, in favor of the payee, A, @ citizen of 
once ree Lenoir; the judgment is assigned, and after its assignment, C, also a 
business citizen of Lenoir, writes his pame across the back of the note, In a suit 
ifederate by the assignee against B and C on the judgment: Held that B and © 
uch pay. were improperly Joined in the action: Held further, that if O’s name 
nt of the had been stricken from the process, the Justice had no jurisdiction. 
Wooten v. Maulisby, 462. 
ime it is San JUDGMENT, 2. 
dant hag 4 
a Cras, JURISDICTION. 
Sze JUDGMENT, 2. 
ot bind 
pon the 
oquired KILLING LIVE STOCK. 
. et Sze INDICTMENT, 1. 
LANDS DEVISED. 
Sze WILLS, 3, 
1 Con- LARCENY. 
ena! 
re io Sex INDICTMENT, 3, 4 
liowed 
LEGISLATURE, 
riadio- Sez FERRrzs, 4. 
nd not 
LIEN. 
t so a 
ortain 1, Judgment, when: By virtue of the C. C. P., sec, 24, (Battle’s Revisal, chap. 


rants 17, sec, 254,) a judgment from the time it is docketed has a lien on all the 

interest of whatever kind the defendant has in rea! estate, whether it be 
such as can be seized under an execution or not. Hoppock, Glenn & Cb. 
} over v. Shober, 158. . 


ae 2. Dedis to U. &. Government, lien when: The United States Government has 
an undoubted right to priority of payment in case of a general convey- 
ance of his property by an insolvent, but that right is subject to a prior 
by a lien, and ifa lien be acqnired by a docket judgment it will not be de- 
ry is feated by a subsequent assignment, unless the insolvent be thrown into 
yo or bankrupety by proceedings commeneed within four months thereafter. 


Ibid, 
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3. Judgment, when lien on land: Under the former system a judged . 
not bind lands proprio vigore, but if a fieri facias execution were taken 
out upon the judgment it would bind the land from its teste, and the lien 
thus acquired could be continued by the issuing of alias and pluries ex», | 
cutions regularly from term to term without intermission, but not other. 
wise, Hadly v. Nash et al., 162. 


LIBEL. 


1. When complaint sufficient: When the complaint in an act on for libel sayy 
the def:-ndant “published concerning the plaintiff ina newspaper, de, 
a certain article containing the false and defama' ory matter folle wing,” 
&c., it sufficiently avers that the defamatory matter was concerning the 
piaintiff. The article—which is the whole article and every part ef it- 
is averred to be concerning the plaintiff,and as the whole includes ali 
its parts, the defamatory part must be concerning the plaintiff. Quran 
v. Mills, 122, 


2. Words, what libelous: An article in a newspaper containing the following 
words: “ No! counsellors and friends of the Adairs, (who had been con- 
victed of murder,) I blame not an attorney or attorneys for taking few 
and defending the most guilty criminals as far as the law and respecta- 
ble evidence will justify in giving them a fair trial, but after that, going 
to the streets among people, proclaiming their innocence, trying to in. 
fluence public opinion, hiring or etherwise procuring false hearted and 
unprincipied scoundrels to perjure themselves by giving affidavits and 
implicating other innocent persons to obtain the pardon or release of 
the Adairs. Yourslanderous and false charges against innocent men 
must fall to the ground, but they show your unprincipled course,” & 
apparently libelous, Ibid. NI 


LIFE ESTATE. 
SzE WILLS, 1. 


LIMITATION, STAT. OF. 


Sze BANKRUP?, 2. 


LUNATIC. 


Suit against agent of, what recoverable: A plaintiff, who has indorsed the notes 
of a self-constituted agent of a lunatic, to enable such agent to raise 
money ostensibly for the benefit of the family of such lunatic, whieh nC 
money was used by the agent in cu!tivating the farm of the lunatic, can 

e only recover, in asuit against the lunatic upon the notes signed by the 
agent, so much of his debt as he can show was actually expended for 
the necessary support of the lunatic, and such of his family as wer N 
properly chargeable upon him. Surles vy. Pipkin, 513. 


MISTAKE, a NI 
SEE BonDs, OFFICIAL, 3. 
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MORTGAGFS AND DEFDS IN TRUST. 
1. Act of 1868’-69, ch. 76, sec. 9, unconstitutional: The 9th section of the Act of 











1968-'69, chap. 76, Which enseted that ‘no property shall be sold under 
any deed of trust or mortgage, until the debts secured in said deed are 
reduced to judgments according to the p:ovisions of this act,” was un- 
constitutic al, because it not only attempted to impair the obligation of 
a contract, but toalterit by adding a condition. (The above section 
was repealed by the Act of 1889-’70, cl ap. 28.) Latham, Ez’r, et al. v. 


Whithurst, 33. 


& Practice; calculating interest: In an action to foreclose a mortgage, the 


Judge may, if n¢ cessary, refer the matter totheclerk tosettle the details 
and report the balance due, but if nothing is to be done except to calcu- 
late interest, the Judge may do it himselt, or direct the clerk to doit 
instanter, and give judgment accordingly. J bid, 


1. Widows’ rights, &c.: The widow of a mortgagor, as against the legatees 


and next of kin as well as against the heirs and devisees of her deceased 
husband, has a right to have the mortgaged land exhonorated from the 
mortgaged debts, but as against his other creditors she has no such 
right. As to them, she has only the right to have the two-thirds of the 
land not embraced in the dower, and the reversion of the cower sold, 
and the proceeds applied to the payment of the mortgage debi, and to 
have the residue of that debt, ifany, paid rateably with the other debts 
of the deceased ont of the personal assets, and if there still be any part 
ot the mortgage debt unpaid, it will be acharge on the dower, Creecy v 
Pearce, Adm’r, 67. 


Sex PRACTICE, 11. 


NEW TRIAL. 
1, What will entitle a party to: Entriesin a book showing a state of facts not 


materially different from those appearing on a trial, will not entitle one 
of the parties to have the judgment set aside and a new trial, although 
the existence of such entries was unknown at the trial and was subse- 


quently discovered. Tull v. Pope, 183. 


2. Discretion in Judge to grant: Granting a new trial because of newly dis- 


covered evidence must necessarily always, or nearly always, be within 
the discretion of the presiding Judge, and his decision can very rarely in 
such cases, be on a naked matter of law or legal inference, so as to au- 
thorize an appeal. Holmes v. Goodwin, 467, 


See APPEAL, 2; PRACTICE, 5. 


NON RESIDENTS. 
Szz TAXEs, 1. 


NOTICE. 
SEE JUDGMENT, 1. 


NUL TIEL RECORD. 
Ske PLEADING, 18. 
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OFFICERS. 
1, Validity of election: The disqualification of the persons who hold an gigs, 


4, What capable of division: In a petition for partition of a tract of land con- 


PARTNERSHIP. 
1, Evidence of: If one buy goods of a manufacturing company from time . 


2. Settlement of: A,as surviving partner of A and B, sold in 1863, certain co 





tion for State and county officers will not affect the validity of ths 
election, Such persons are de facto officers, whose acts are valid as to third 
persons, and cannot be collaterally impeached. Wilson v. Peterson, 118, 


Szxz ELEcTION, 2, 3, 4. 


PARTIES. 
SEE PLEADINGS, CoURTS, 2. 


PARTITION. 
1, Plea of sole seizure: 1. In a petition for partition, if the plea of “ sbie sel. 


ure”’ isnot put in before the order of partition is made, it will be consid. 
ered as waived, and the parties to the proceeding will be taken to be ten. 
antsincommon. Wright and wife v. McCormick, 14, 


2. Description of land: Ina proceeding for partition in which the petition 


sets forth a particular description of the land, and upon an order for par- 
tition the commissioners appointed to make it return a report of their 
proceedings in the division of the land, and the defendant objects to the 
confirmation of it, upon the allegation that they have not divided the 
land described in the petition, he cannot complain of an order of the 
Judge referring it to the clerk to take and state evidence with regard to 
the identity of the land. Ibid. 


3. Widow, a necessary party, &c.: A, Band C are tenants in common ofa trad 


of land; C dies in debt, and his widow becomes his administratrix, 4 
and B filed their petition for a partition of the land into three paris; 
Heid, That the widow of C, being entitled to dower, and also as represent- 
ing the creditors of C, was a necessary party to such petition, both as 
widow and administratrix. Gregory v. Gregory, 522. 


sisting of twelve and three-fourths acres, worth $199.40; the commission- 
ers appointed for the purpose, having divided the tract into three parts, 
worth respectively the dwelling house share, $144.15, and the two others, 
$34 and $21.25: Held, In such case an actual partition with a reasonable 
equality of values could not be made without impairing the value ofsome 
of the shares, and thatthe Court ought to have ordered the land tobe sold 
foran equal division. Ibid. 


time, and sell them on his accout, the company not participating in his 
profits, nor being liable for his loss, it does not afford the slighest evi- 
dence of a partnership between him and thecompany. Gilbreath é @. 


v. Lineberger & Oo., 145. 


ton belonging to the firm, on a credit of six months, the purchase money 
to be paid when due in fundscurrent at the time. C,alsoa partner of A 
in another business bought the cotton, giving A, the surviving partmer, 
a note for the amount, to-wit: $5,681.20, which amount was paid toA | 
when the note became due, whereupon A tendered to D the administe 
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tor of B, the deceased partuer, one-half of the cotton money, to-wit: 
$2,840.60, which D refused toreceive, and A funded the amountin Confede- 
rate 4 per cent. bonds, holding the bonds fur b’s benefit. In a suit by 


oral Dagainst A for asettllementof the copartnership, and in which Dse~ks > 

.8 to thing charge A with the whole amount of cotton sale It was held, that in « 

rson, Us, settiement of the copartnership, A savu.d be allowed asa credit tne 
amount funded in Confederate securities, which was lost, and that he 
should be charged by the firm with the one-half of the sale, $2,840.60, 
which he retained to his own use. Thompson v. Rogers, 377. 

q 8. Responsibility of partners: Held further, That A, the surviving partner bad 
acted in good faith in a fiduciary character; the scale as applied to con- 
tracts generally does not apply int is case, A being 1 exponsible only 
for the value of the Confederate money at the time he received it. Jbid. 

sb 
ees PAYMENT. 
© be ten- 1, In depreciated currency: Wherea plai: tiff, before the war, obtained a 
judgment against an administrator, but issued no execution thereon and 
- petition demanded no payment thereof, either befure or during the war,and upon 
r for par- the defendant’s voluntarily paying the amount, of the judgment into the 
t of their Clerk’s office in 1863, the plaintiff, as scon as he heard thereof, at once re- 
ts to the pudiated such payment: Held, That notwithstanding prudent business 
rided the men in the same community and at the time were receiving Confederate 
er of the money in payment of debts, still the plaintiff might disregard such pay- 
regard to ment by the defendant altogether, and recover the whole amount of the 
origival judgment. Purvis v. Jackson, 474, 
of a tract 2. United States has priority: The United States Government has an 
atrix, A undoubted right to priority of payment in case of « general convey- 
-e parts: ance of his property by an insolvent, but that right is subject toa prior 
»present- lien, and ifa lien be acquired by a docket judgment it will not be de- 
both as feated by a subsequent assignment, unless the insolvent be thrown into 
bankrupcty by proceedings commenced within four months thereafter, 
Happock, Glenn & Co., v. Shober, 153. 
and con- 
mission- SEE AGREEMENT, 2; PARTNERSHIP, 2; SURETIES, 1. 
ee parts, 
> others, PERJURY. 
asonable 
of some SEE INDICTMENT, 6, 7. 
> be sold 
PETITION TO SELL LAND. 
| 1, Practice in ; jurisdiction of Supreme Court: Where a petition to sell land 
‘ was filed in the Court of Equity prior to the adoption of the Constitution 
1 time to in 1868, and orders were made therein before-that time, and after that 
1g in his year a motion was made azainst the clerk and master in the same cause, 
jest evi- the new mode of procedure will apply to it,and upon an appeal, the 
uth & Cb, Supreme Court will not take jurisdiction torehear any issues of fact de- 
cided by the Judge in the Court below, but if it appears that such issues 
ain cot were decided by the Judge without objection from the parties, and that 
, money his decision was clearly right, the Supreme Court will proceed to act 
ner of A upon it and confirm his judgment. Rountree v. Barnett et al., 76. 
partner, 2. Persons claiming, have the right to be made parties: Upon.a petition by an 
id to A 3 administrator to sell land for the purpose of making assets to pay debts, 
— 37} 
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any person who claims to be the owner of the land has the Tightto be 
made a party and tohavean inquiry made as to his title in due course of 
law. Gibson. Adm’r., v. Pitts et al., 155, 





PLEADING. 





1, Answer: An answer which avers that “no allegation of the complaint is 
true,” is not a compliance with the C. Cc. P., 8 c. 100, which requires that 
the answer wust contain “a general or specific denial of each material 
allegation ;” {that is, it mu<tdeny either the whole of each materia) 
allegation, or some mwa: erial or specific part thereof. Such answer iss 
sham plea, and ought to b- stricken out on motion as provided in 0, ¢ 
P., sec. 104. Flack, Adm'r, v. Dawson, et al., 42. 


2. Sham Plea: A plea that the Court had no jurisdiction of the action igs 
sham plea, The obj: ction to the jurisdiction must be taken by demur 
rer, -. C. P., sec, 95, sub sec. 1. Ibid. 


3. Necessary Parties: In a suit upon an administration bond, the next of 
kin of the intestate are not necessary parties, C. C. P., sec. 57, and in 
such a suit, the administrator o! the principal in the bond need not be 
joined Ibid. 


4. Sham Plea: A plea alleging ‘he want of parties is a sham plea, as the ob- 
jection ought to be taken by demurrer, C. C. P., sec. 95, sub sec, 4, Ibid, 


5. Plea in answer to complaint: A plea in answer to a complaint on an ad- 
ministration bon of * performance of the condition of the bond by 
payment to the next of kin,’ is good iu substance, and an issue may 
be taken upon it; and such issue is the subject of a compulsory refer- 
ence under thet’, +. P., sec. 245, sub sec,1. Ibid. 


6. Reference of pleas: A reference of issues upon sham pleas fis erroneous, 
but if the reference embrace an issue on a good plea which may be refer- 
red, it wili be sustained as to that while it isreversed as to others. Jbid, 


7. Joinder of parties: Under the C. C, P., the failure to join a proper party is 
an important m. tter, but the joinder of unnecessary parties, either as 
piaintiffs or detendants, is immaterial, save only as it may affect the 
question of costs, Rowland etal. v. Gardner, 538. 


& Fraud: The rule that a person cannot take advantage of an allegation of 
fraud, unless it be made in the pleadings, does not apply to a case 
agreed where alii the facts are stated, and the matters of law or legal in- 
ference left to the Lourt. McRae et al. vy. Batile, Hz’r, et al, 98. 


9. Action pending, effect of: A plainiiff having an action pending, cannot 
maintain a second action against the same defendant for the sawe 
cause. Such pending action should be pleaded in abatement, Woody vy, 
Jordan et al., 189. 


10. A judgment no bar, when: Buta judgment in an action brought to re 
cover certain prvuperty specifically is no bar toa subsequent action be- 
tween the same parties seeking to recover damages for the taking and 
conversion of such property. Ibid. 

ll. Irregular , no justification: Irregular process, aiter it has been st 

aside, is nofustification to the plaintiffin the action, or his attorneys 

and aiders. Ibid. 
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12. Rights of life-tenant: A B and C, tenants in common, sellsa tract of land 
to D, reserving “ to themselves the right to live in the dwelling house 
upon said land, and to use all necessary outhouses, and to cultivate so 
much of said land as they may need during their natural lives.” A and 
B die, and the survivor, C, seils the land to &, who takes possessicn of 
allofthe tract not used by C. In a suit by D against E, to recover pos- 







































laint is session of the land and for damages: Held, That C, the life-tenant, was 

es that properly admitted to defend the action; and ‘hat the saiu action for the 

aterial recovery of the land being commenced during the life time of C was 

aterial premature, and could not be sustained, Kennedy v. Johnson, 249. 

ay ° 18. Relief, where to be sought: The reliefsought in the complaint ofa plain- 

“<5 tiff, must be sought in the Court below, and must not be sprung in the 
appellate Court for the first time. Kennedy v. Johnson, 249. 

w lady 14. Misjoinder of parties: The misjoinder of unnece-sary parties, either as 

” plaintiffs or defendants, is mere surplusage, and under the liberal system 
of pleading introduced by our Code of Civil Procedure, is not a fatal 

ext of objection. Green v. Green, 204. 

— = 15, Joinder of causes of action: A plaintiffcannot join in the same complaint 
a count (or cause ef action) in contract, against one of two defendants, 
with a count (or cause of action) on the fraud of the both. N.C. Land 

he ob- Co. v. Beatty et al., 329. ° 

= 16, Same: Any number of causes of action belonging to any one of the 
n ad- classes enumerated in section 129, of the Code of Civil Procedure, may be 
nd by united, provided they all affect the parties, but no two belonging to dif- 
e may ferent classes. Ibid, 

— 17, Venue: Suitsagainst the board of county commissioners ought fo be 
brought in the county of which they are commissioners. (C. C. P., sec- 

eous, tion 67.) 

refer- RODMAN, J., dissenting. Jones v. Commissioners of Bladen, 412. 

Ta, 18, Null tiel record, when pleaded: When one is sued individually, upon a 
rty is judgment obtained against him years since as administrator, and wishes 
er as to take advantage of such variance, he should plead nul tiel record. By 
& the pleading to the merits, he waves the objection. Purvis v. Jackson, 474. 

19. Value of property, when assessed: In ah action for claim and delivery of 
ion of personal property (Replevin, Rev. Code, chap. 98,) when the property can- 

Case not be redelivered by plaintiffin specie, the value thereof, in case of a 
i in- judgment for defendant, should be assessed at the time of the trial, and 

not at the time of its seizure by the sheriff. Holmes v. Godwin, 467. 
nnot SEE ACTION, CIVIL, 6, 7, 8, 9, 10; CoUNTER CLAIM; LIBEL, 1, 2; PARTITION, |. 
same 
v. 

ad POSSESSION. 

> re SEE TITLE. 

1 be- 

and PRACTICE. 

a 1, Confession of judgment: It isa well recognized practice to confess a judg- 

aye ment with a defeasance, and the Courts will take notice of the condition, 


and will not permit an execution to issue in violation of it. 1 Tidd. Pr. 
560. Hardy, Cashier v. Reynolds, 7. 















2. Deposition,;reading of: Itis toolate to object to the reading ofa deposition 
aftera trial has begun, merely on account of irregularity in the taking of 
it, provided, it shall appear that the party objecting had notice of its be- 
ing taken, or had notice that it had been taken and was on file 
enough before the trial to enable him to present the objection, Carson, 
Adm’r v. Mills, 32. 


3. Pleadings made up ; plaintiff’s authority for appearing: When the pleadings 
have becn made upand the case called for trial, it is too late forthe defen. 
dant to demand of the plaintiff’s attorney his authority for appearing, 
Rowland et al v. Gardner, 58. 


4. Dismission of suit: Though a Judge of the Superior Court may refuse amo- 
tion made by the defendant to dismiss a suit upon a ground which ap- 
pears upon the record, yet he may entertain alike motion at a subse. 
quent term, and dismiss the cause upon the same ground. Love & (py, 
Young et al., 65. 


5, Newly discovered testimony: The rulesin relation to applications for new 
trials upon theground of newly discovered testimony and the principles 
upon which they are founded, discussed and explained in the opinion 
filed by the Chief Justice. Bledsoe v. Nixon et al., 81. 


6. Former practice inequity: Underthe former system if an equity cause was 
set down for hearing upon the bill, answer, proofs, reports, accounts, ex- 
ceptions, &c., the ‘hancellor might himself find the facts and pronounce 
the law thereupon, and was not bound to adopt the facts reperted by the 
clerk and master, nor to confirm his report, though no exceptions were 
filed thereto. McMillan, Adm'r v. McNeill et al., 129, 


7. Time to answer: A summons served on defendant commanding him to 
answer on aday certain, which day is less than twenty days from the 
time of service, is not necessarily on that account void, and the Probate 
Judge is not bound todismiss it, Heshould have allowed the defendants 
the time allowed by the Code for ari appearance. Guion v. Melvin, 242, 


8 Reference to take an account: A reference made by the Court to take an ac- 
count to be used in an action pending before it, is not such a reference 
as can be ended at the electfon of either party before it, upon the notice 
prescribed in the Codeof Civi: Procedure, sec, 247, Greenv. Green, 204, 


9. Defendant unable to give bond, may defend, &c.: In an action for the recov- 
ery of possession of land, where the defendants filed their affidavit alle- 
ging they were unable to give the bond required in ch. 193, sec, 11, Acts of 
1869-’70, and counsel certified that the plaintfff was not entitled to re 
cover: Held, To be error in the Judge below to require the defendants to 
give bond before they would be permitted to defend said action. Jonesy. 
Fortune, 322. 


10. Conduct of attorney: The alleged fraudulent conduct of a defendant and 
an attorney employed by the plaintiff cannot be inquired into upon & 
writ of false judgment. Culdwell v. Beatty, 365. 


ll. Payment of mortgaged debt: Where, by the finding of a jury, it isgeftan 
open question, whether a certain debt secured by a mortgage has not 


been in part paid, the mortgagor, or those representing him, have the 
right to have the fact of such payment and its proper application at the 
time made, found by the jury; and for that purpose, the case will be re- 
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manded from this Court, and the issue made up and responded to by a 
jury in the Court below. Barnes v. Brown, 439. 


See EXEC’RS AND ADM’RS, 1; CoURTS,2; AGREEMENT, 1; IN FORMA PAUPERIS; 
Partition, 2; Divorce,2; Appeal, 2, 3,10; Mortgage,2; Amendment, 1; 
Probate Court, 1,2. 


PRINCIPAL. 
Sze AGENT, 2. 


PROUEEDINGS 8UPPLEMENTAL TO EXECUTION. 


Contempt: Ifin the case of proceedings supplemental to execution, an 
order be made appointing a receiver and directing a certain person to 
deliver a bond alleged to belong to the execution debtor to the receiver, 
he is prima facie guilty of acontempt of Court if he hand the bond to an 
attorney for collection instead oi delivering it to the receiver, though he 
may be discharged upon swearing, that he only intended for a certain 
purpose to get a judgment and not collect the money, and that thereby 
he had net intended any contempt of the Court, but his discharge should 
be granted on paying the costs. Bond v. Bond, 97, 


PROMISSORY NOTES. 
See INTEREST, 1; ACTION, CIVIL, 1, 2. 





PURCHASER. 
Sze ACTION, CIVIL, 38, 4. 


BECEIPT. 


Bvidence admissible to explain: Ifa plaintiff offerin evidencea receipt which 
he had given to the defendant, and which he had obtained from the de- 
fendant upon a notice to him to produce it on trial, he is not thereby 
preciuded from showing that the receipt had the words “in full” in it 
when was given, but they had been since obliterated. Miller y.Derr, 187. 


BECEIVING STOLEN GOODS. 
SEE INDICTMENT, 2, 4. 


RECORD. 
SzE Divorce, 4; EvIpENceE, 6. 


RECORDARI. 


1, Used as a writ of false judgment, when: A writ of recordari is sometimes 
ased as a writ of false judgment to bring up a case in order to review an 
alleged error in law, and it is sometimes used as a substitute for and ap- 
peal, in which case the whole matter is tried de novo in the higher Court. 

Caldwell vy. Beatty, 365. 














2. Defect of jurisdiction, corrected by: Arguendo, Where the error allegea ina 
defect of jurisdiction such error may be corrected upon a Writ of recordar, 
used as a writ of false judgment. although the party may have neglected : 
to avail himsel* of the right of appeal. J bid. 


REMAINDERMAN. 
3z8 DEED, 2. 


SALE OF LAND FUR TAXES. 


Notice, to whom to be given: The mortgagee, beihg the legal owner of the 
land mortaged, is the person to whom notice must be given by the 
sheriff of a levv and sale of such land for unpaid taxes. Whitehuraty, 
Gaskill, 449. 


SALE OF LAN D UNDER SCI. FA. 


2. Sci. fa. vs. the heirs tosell land: Where, under the former practice, it was 
necessary tosell the land of an intestate to pay his debts, after the plea 
fully administered had been found in favor of the administrator, the re. 
cord showed an order for a sci. fa, to be issued to the “ heirs” of the intes. 
tate witbout naming them, but showed that they were named in the order 
appointing a guardian ad litem, and then, though the fact that a sci. fa, had 
issued was not stated, it appeared that there wasan entry of judgment 
according to sci. fa,,and thereupon the land was condemned and ordered 
tobe sold; Jt was held, That these proceedings were sufficient to uphold 
the sale of the land made under them, Phillips v. Davis etal., 117. 


See Deep 4. Exx’s & Apm’Rs, 2. 


SCALE, 


1. Of contracts under the Act of 1866, ch. 38: In a suit on a bond given in Jan, 
1864, and expressed to be for value received, the value of the property 
for which the bond was givn is the rule to be applied under the Act of 
1866, chap. 38, in ascertaining the amount to be recovered, and this is no 
varied by the ract that the par ies agreed at the time when the bond © 
was given that it might be paid in Confederate money. Nor will it be — 
varied by the assignee in bankruptcy of the obligor having given the 
following receipt: “ Received of M. M , $60, on account of a note held by © 
me as assignee of W. J. B., and which I have agreed to settle according 
to the scale as adopted by law. McRae, assignee, v. McNair, 12. 


2. Note for land, &c., due in July, 1862: Where, under a parol contract for the — 
purchase of land in January, 1862, the purchaser took possession, and in 
September of the same year gave his note for the purchase money with © 
interest from the preceding January: Ji was held, That in a suit upon 
the note, the value ofthe land and not the value of Confederate cur — 
rency according to the legislative scale, was the amount which the © 
plaintiff was entitled to recover. Bryan, to use of Ricks, v. Harrison, Wl. | 


3. Jadgment during the war: A judgment during the war is subject to the leg- 
islative scale in regard to Confederate notes to be applied at the dateo! ~ 

the contract, or the time of the breach complained of. Stokes 'v. Smitty 

352, ee 
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4, Same, when scale to be applied: Verdict that the “ plaintiff is entitled to th, 
amount of the judgment taken at Febroary Term, 1865, subject to the 
legislative scale,” and his Honor had charged the jury that the » eale was 
to be applied at the date of demand, August, 1863: Held, that the judg- 
ment was to be scaled as of August, 1863, and his Honor ought to have 
directed the clerk to aid the jury in the calculation necessary for the 
application of the sale, so as to fix the amount for which the judgment 
should be rendered. Ibid. 


SET OF. 
SEE COUNTERCLAIM. 


SHERIFFS. 

1. Not liable criminally: A sheriff having an execution in his hands is not 
indictable for levying upon and seizing property in the possession of and 
belonging toa son of the defendant in the execution, when he acts bona 
fide under a bond of indemnity. He is liable civilly but not criminally. 
State v. Tatom, 35. 

2 Bond to return process: A sheriff is bound to return every process which 
come to his hands, not void, with a statement of his action under it; and if 
he has notcompletely obeyed it, with a lawful reason for his omission. 
Bryan v. Hubbs, 423. 


8. Execution stayed, his duty: Until the sheriff received notice that the exe- 
cution has been superseded, he is to obey it according to its tenor, On 
receiving such notice, it is his duty to stop proceeding, and to return the 
writ with a statement of his action under it, and the reason for his ceas- 
ing toact. Ibid, 


Szx UNDERTAKING. 


SHERIFF'S SALES. 


1, Rights of bidders: A bidder at a sheriff’s sale occupies a relation alto- 
gether different from a bidder ata sale made by order of a Court of Equity. 
In the latter case, the Court takes the bidder under its protection and 
control, and manages the whole proceeding until the sale is in all things 
carried into effect: Whereas, In the former the sheriff makes the sale by 
himself, without any confirmation or other act of the Court, and acts by 
force of a statutory power to sell,&c. McKee v. Lineberger, 217. 


~ 2. Same: A bidder at a sheriff's sale ofa tract of land, known as the “Neagle 
tract,” cannot avoid his bid, because the sheriff refused to convey a nar- 
roow strip of land and mill site and water power adjoining the same, and 
which the sheriff did not sell, although such water power, <c., was some 
six months before the sale, advertised as beloning to the “ Neagle tract.” 
Ibid. 


BOLE SEIZURE. 
SEE PARTITION, 1. 


SOLICITOR. 
SEE CRIM. PRAcTICS, &c., 4; AGREEMENT. 
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STATUTE, PUBLIC. 


1, Construction of: Where a statute may be construed, without Violence tg : 
its provisions, in a sense which would make it constitutional, a Coug ‘ 
will give it that construction, rather than a contrary one, which woul — 
make it unconstitutional and void. Comm’rs of Granville County vy, Bal. 
lard, 18, 


2.. Act of 1870-71, to what does it apply: The Act of 1870-71, chap. 267, applies 
only to offences committed after its passage; and does not repeal the Aer 
of 1868-’69, chap. 20, as to any offensecommitted before. State y, Jones, 364, 


Cited and commented on, 


Act of 1868-’69, chap. 258. Stanley v. Mason, 1. 

Act of 1866, chup. 38. McRae v. McNair, 12, 

Act of 1872-’73, chap. 148. Comm'rs of Granville v. Ballard, 18, 
Act of 1868-’69, chap. 253. State v. Allen, 23. 

Rev. Code, chap. 35, sec. 4. State v. Evans, 40. 

Act of 1868-'69, chap. 137, sec, 10. Hager v. Nixon, 108. 

Act of 1871-’72, chap. 185, sec. 16. Wilson v. Peterson, 113. 
Act of 1868-69, chap. 169, sec. 13. Fell & Bro, v. Porter, 140. 
Act of 1871-"72, chap. 193. Barringer v. Barringer, 179 

Act of 1868-’69, chap. 76. Guion v. Melvin, 247° 

Rev. Code, chap. 45, sec. 1; chap. 56, sec. 1. Teague v. Downs, 285. 
Act of 1868-69, chap. 43. Mayho & Parker v. Cotion, 289. 
Act of 1868-’69, chap. 193, sec. Ll. Jones v. Fortune, 322. 

Act of 1870-’71, chap. 267. State v. Jones. 

Rev. Code, chap. 34, sec, 2. 

Act of 1868-’69, chap. 167, sec. 6, ‘* State v. King, 419.” 

Act of 1870-’71, chap. 42. Bryan v. Hubbs, 423. 

Act of 1871-'71, chap. 60. Wooten v. Mautsby, 423. 

Act of Rev. Code, chap. 31, sev. 127. Purvis v. Jackson, 474; 
Rev. Code, chap. 35, seo. 14, 

Act of 1868-69, chap. 178. ‘“* State v. Davis, 495,’’ 


Unconstitutional. ; 
Act of 1868-’69, chap. 76, sec.9. Latham v. Whitehurst, 33, 
Act of 1868-’69, chap. 108, sec. 32, Sinclair, Owens & Brown v., State, 47. 


SURETIES. 


1, Payment of a note : Where the sureties to a note given by the purchaser © 
for the price of a personal chattel took tne title to themselves until the © 
note should be paid, and afterwards the chattel was wrongfully con- 
verted by another person, and a judgment was obtained by the seller 
on the bond against the sureties: Ji was held, That the amount recoy- 
ered by the sureties for the wrongful conversion of the chattel might be 
adjudged to be applied to the satisfaction of the juadgmen} obtained on 
the note. Worthy et al., v. Cole et al., 157. 


2, By-laws, not binding on sureties: Aithough an officer of a railroad company 
is bound to know the by-laws of the corporation, it does not follow that 
the sureties to his bond are presumed to know them unless there bea” 
reference to them inthe bond. The obligation of the sureties is confined | 
to the words of their bond, and cannot be extended beyond them, 4& ~ 
lantic & N. C. Railroad vy. Cowles et al., 59. J 








TAXES. 

1. On non-residents, unconstitutional : The Act of 1868-69, chap. 108, sec 32, 
which declares that “every non-resident who shall sell any spirituous 
liquors, by sample or otherwise, whether delivered or to be delivered, 
shall pay an anaual tax of fifty dollars, and a tax of like amount as is 
payabie by residents cn their purchases or sales, as the case may be, of 
similar articles ” isan act of the State imposing a discriminating tax 
upon non-resident traders trading in the State, and is repugnant to the 
Constitution of the United Stetes and void. Sinclatr,OQwens & Brown v. 
State of N. C.. 47, 


2. Bank deposits: Money deposited in banks loses its distinct character as 
money, and becomes a debt due to the depositor from the bank, and as 
such, is a proper subject for taxation. Lilly v. Commissioners of Cumber- 
land, 300. 


3. Solvenl credits : Solvent credits are property, and iike other property are 
liable to taxation under our revenue law. Nor docs it make any differ- 
ence if such credits were derived from the trade of a merchant in the 
usual course ef a business, also taxed. Ibid. 


4. Right of State to tax National bank bills: ARGUENDO: The State until for- 
bidden by Congress, has ut power to tax National bank bills.—Jbid. 


5. Money on deposit: Where money is placed in a bank cn deposit, in the 
usual coarse of busi: ess, it is a general deposit, and the depositor has no 
right to the particular money deposited, as he has in the case of a spe- 
cial deposit : Theretore held to be error in the Judge below, to charge that 
money so deposited, remained the money of the depositor. Rujin v. 
Com'rs of Orange, 498, ‘ 


. U. 8. Treasury notes, not taxable: United States Treasury notes, being one 
of the means used for the support and administration of the general 
goverament, cannot be taxed by a State. Nor can Congress for the 
same reason, tax any of the necessary means used to administer the 
government of any of the States. Ibid. 


. National Bank bills, taxable : The power of a State to tax the circulation of 
the National Banks, depends upon whether such circulation is for the 
use of the United States Guvernmént or for private profit, Covgress 
can protect the circu'ation of those banks by forbidding the States to 
tax it; until this is done, the States have the right to tax it. Ibid. 


TENANT BY THE CURTESY. 


SEE HUSBAND AND WIFE, 2. 


TITLE, 


The operations of building a shed, quarrying rock, erecting alime-kiln and 
cutting wood to burn it for the purpose of making lime on the land in 
dispute, continued uninterruptedly for more than seven years, constitute 
such a possession as will give a good title to the person claiming ad- 
versely under it. Moore v. Thompson et al., 120, 


SEE Den, 2;°GUARDIAN AND WARD, 7. 


38 





TRUSTEES. 


1, Appointment of : The appointment of a trustee by a Judge of Probate, in — 
cases where the former trustee has died, removed from the county, or 
become incompetent, cannot be done on an ez parte motion or petition, 
The application for such appointment is in the nature of a civil action, 
and all persons interested must be made parties, and have full time ang 9 
opportunity to set up their respective claims. Guion v. Melvin, 242, 


2. Removal of: The removal of a trustee at the request of the cestui que 
and the appointment of some other person to se!] the lands conveyed jp 
the deed, in which such trustee is appointed, is purely a matter of dip. 
cretion for the Court below, and one which the Court should not do with. | 
out good cause. Ward v. Dortch, 277. ; 


UNDERTAKING. 

Necessary to perfect an appeal: The undertaking necessary to ‘perfect an_ 
appeal may be given within a reasonable time after notice of the appeal 
has been given; and after such appeal has been perfected, it is the duty 
of the clerk to give notice thereof to the sheriff, in order that any execy- 
tion which may have issued may be superseded. Bryan v, Hubbs, @ 


SEE APPEAL, 1. P 


VARIANCE. 


Sree CrIM. PRACTICE, &C,, 12. 


VENDOR AND VENDEE. 


Right of assignee: When land is sold and the title is retained by the vendor 
until the payment of the promissory notes given by the vendee te secure 
the purchase money, and these notes are assigned by the vendor with © 
the knowledge and consent of the vendee, the assignee will have aright — 
to have the notes paid out of the land in preference to any claims whieh 
may have been acquired by other persons subseqbent to the time when : 
the sale was made and the notes were given. Hadley v. Nash and wife, 
162. 


‘ 


VENUE. 


Actions against administrators : Act uf 1868-69, chap. 258, »n administrator or 
executor must be sued as such inthe county in which he took outlet 
ters of administration or letters testamentary, provided he or anyot 
his sureties lives in that county, whether he is sued upon his bond or 
simply as administrator or executor. Stanly v. Mason, 1, 


SEE kX’RS AND ADM’RS, |. 


WARRANTY. 
Sgr CoNTRACT, 1. 


WIDOW. 
1. Rightof dower in mortgaged premises : The widow of a mortgagor, as 
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the legatees and next of kin as well as against the heirs and devisees of 
ber deceased husband, has aright to have the mortgaged land exonerated 
from the mortgage debts, but as ag»inst his other creditor she has no 
such right. As to them, she has only the right to have the two-thirds 
of the land not embraced in the dower, and the reversion of the dower 
sold, and the proceeds applied to the payment of the mortagaged debt 
and to have the residue of that debt, if any, paid rateably with the other 
debts of the ¢eceased out of the persona) assets, and if there still be any 
part of the mortgage deb unpaid, it will be a cha ge on the dower, 
Creecy y. Pearce, 67. 


2. No right to dower in a particular portion of certain lands: The widow, but 
being the representative of her husband, who has no exclusive or su- 
perior right to any particular portion of the Jand to be divided, bas no 
right to have any particular part of such land assigned to her as dower. 


Gregory v. Gregory, 522. 


3. Must be'a party in a petition for partition: A,B and C are tenats in common 
of a tract of land; C dies in debt, and his widow becomes his admistra- 
trix. A and B filed their petition for a partition of the land into three 
parts: Held, that the widow of C, being entitled to dower, and also as 
representing the creditors of C, was a necessary party to such petition, 
both as widow and as administratrix, Ibid, 


Sez HOMESTEAD, 1; MoORTAGE, 4. 


WILLS. 


l. Construction ; Life Estate: Where a testator gave to his wife all his lands 
and many articles of personal property, and added “all of which pro- 
perty to be her’s during widowhood; in the event of her marriage, the 
one-third of the above property to be her’s forever, and the balance to 
be divided among my children, and subject to the same restrictions as 
hereafter mentioned,” which restrictions were that other property given 
to his children should be their’s for life with limitations to their chil- 
dren: Jt was held, That asthe wife never married again the interest 
which she had taken in the lands was for life only, and upon her death 
they descended to the heirs-at-lawof her husband. Pettis v. Smith et al., 3. 


2. Bequest of Slaves: Where a testator, who died in 1868, bequeathed thata 
certain slave should be sold and the proceeus equally divided between 
two sons who were appointed executors, and one of the sons bought the 
interest of his brother in the slave, and kept him until he was emanci- 
pated by the results of the late civil war: Jt was held, That the purchaser 
of his brother’s interest had not thereby converted the slave, and was 
not responsibie for his value or any part of it, but that he was responsi- 
ble for the services of him and of the slaves which be had kept up to the 
time when they were emancipated.. Green, Ex’r, v. Green et al., 25. 


3. Debts charged upon lands devised: When lands a e devised in seperate par- 
cels to different persons, and it becomes necessary to sell land to pay the 
debts of the test«tor, the debts are acharge upon all the lands, and 
must be raised out of them all according to their respective values. Ibid 


4, Estate, when absolute : Testatrix, after providing for the payment of her 
debts and funeral expenses, says: “The balance of my property ef all 
kind, I give to my grandson, John Thomas Holléwell, to him and to his 
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heirs; and if he should die and leave no lawful heirs of his body, then 
and in that case I give,” &c.: Held, that the estiae of John Thomas was 
an absolute oneat the death of the testatrix, and went upon his death 
to his representatives, Davis v. Parker, 271. 


5. Words af limitation, not effectual: When a testatrix devised a tract of land 

to her son, to himand to his heirs forever, and added the following 

} clause: “ But should my son die without lawful issue, then and in that 

case, it is my request, (inasmuch as it was his father’s wish ) that the 

above given legacy be by him conveyed by will in writing, to his 

brother, J. F. N., or to any one or moreof my grandchildren: Tt was held, 

that he took an absolute estate in fee simple in the land, and that upon 

his death without issue and intestate, it might be sold by his adminis. 
trator for the payment of his debis. Batchelor v. Macon. 


WITNESSES. 


1, As to character: A witness is not competent to testify as to the general 
character of another witness, simply because he had known him several 
years, when the question is asked without explanation, and without the 
preliminary question, whether he knew the general character of the 
witness, and the means by which he had acquired the knowledge,—Stae 
v. Speight, 72. 


2. Who competent: In action against a surety on a constable’s bond, alleging 

certain breaches of the condition of the bond by the constable, now dead | F 
the plaintiff is not a competent witness to prove any transaction or con- ‘ 
versation between himself and such deceased constable in regard to the 4 
matters in controversy. State & Bryant vy. Morris, 444, 











